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LIBRARIES, USERS AND COPYRIGHT:
PROPRIETARY RIGHTS AND WRONGS

Introduction By John Rothman, Issue Editor

Public Law 94-553, “An act for the general revisior of the
Copyright Law, Title 17 U.S.C.,” was enacted in October
1976 and became effective on January 1, 1978. It was the
first general overhaul of the copyright statute in almost
70 years, brought about mainly by technical develop-
ments in the two decades following the Second World
War, the era of the “information Explosion™ computers,
microfilm, cable television, satellite communications,
digital networks, tape recorders and, of course, photo-
copiers. All these had changed the way information was
being recorded and disseminated, had increased vastly
the quantity and variety of information products offered
and demanded in the marketplace, and had caused prob-
lems and controversies in dealing with the proprietary
rights claimed by authors and publishers, the access and
use rights of the public, and the “middleman” role of
libraries.

Years of grappling with these problems by Congres-
sional committees, the Copyright Office, CONTU (the
awkwardly named Commission on New Technological
Uses of Copyrighted Works), diverse organizations in the
information professions and industry, and the courts had
gone into the making of the new law. Summer 1979
seemed to be a good time for The Bookmark to take alook
at it and its effects on the library community; the issue
entitled “Copyright and Critical Issues” was the result.

Winter 1992 appears to be a good time to take a second
look, and this issue is the result.

Here we consider whether the 1976 law has resolved
the main problems on which it focused and how libraries
have been affected by the new rules and procedures it
mandated. But mainly we concider several questions
about what has happened since: Have libraries been
affecteu by any litigation brought under the new law?
Has the proprietary rights landscape been altered fur-
ther by astounding technical developments of the 1980s,
such as compact disks, personal computers, facsimile
transmission, video recorders and disks, and graphics
terminals and software? How are libraries being
affected? We ask these and other questions, and attempt
some answers.

LIBRARIES ROLE IN THE COPYRIGHT ARENA
Throughout, we address an underlying issue: What

are the nature and extent of the libraries’ involvement in
the copyright arena? Are libraries just bystandersin the
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tug-of-war between two market forces — creators and
users, suppliers and consumers — or are they victims, or
are they and should they be active participants?

The tug-of-war stems from a terse paragraph in the
U.S. Constitution that gives Congress the power, among
others:

“To promote the progress of Science and useful
Arts, by securing for limited Times to Authors
“and Inventors the exclusive Right to their
respective Writings and Discoveries.”1

The Framers had a twofold purpose: first, to stimulate
artistic and literary creativity and scientific research
and inventiveness by rewarding the creators with tem-
porary exclusive rights to exploit their creations, and,
second, to assure to the public the benefit of these cre-
ations after the time limit has been reached and, condi-
tionally, even before that. It was what a report by the
Office of Technology Assessment calls “the intellectual
property bargain™

“In exchange for granting authors and invehtors
exclusive rights in their writings and inven-
tions, the American public is to benefit from the
disclosure of inventions, the publication of writ-
ings, and the eventual return of both to the pub-
lic domain.2

A recent opinion by a U.S. Court of Appeals putit more
forcefully:

“..the concept of copyright...is the grant of an
exclusive right to authors to reproduce their
writings for sale during a limited period of time
in exchange for the author’s making the work
available to the public in order to promote learn-
ing...It is axiomatic that learning relative to a
work requires access to the work in which the
ideas are included...during the limited
period...[and] that ultimately copyrighted works
enter the public domain where they become
freely accessible to the public.”3

Libraries are the principal repositories of works both
during the term of copyright and after they have entered
the public domain. Libraries are the principal place
where the information-seeking public, whether casual
browsers or professional researchers, obtains access to
the sources of information. Libraries must serve that
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public, but within the limits set in the grant of propri-
etary rights. Thus, they surely have a major role in this
arena.

Libraries were major parties in the controversy over
photocopying in the early 1970s, but since that time
they have been largely on the sidelines, except for the
Library of Congress and a few professional organiza-
tions. For the latter, “involvement” has generally
meant forming a task force of a few interested members
to monitor developments, devoting a convention ses-
sion to the topic (especially if a prominent attorney
could be induced to be a speaker), and perhaps — not
very frequently — offering a workshop. Librarians
seem to have adopted the attitude advocated by
Richard De Gennaro, who in 1977 deplored “the contin-
ued preoccupation of the entire profession with the
copyright issue” and held that “Most librarians...need
not try to master the intricacies of the new law or make
elaborate preparations to implement it...(but) should
set the copyright issue aside and turn...lo other more
critical matters.”?

We must consider whether this is still the proper atti-
tude in light of the current state of technology and the
aggregate of decisions by policymakers and the judiciary
over the past 15-odd years.

QUO VADIMUS?

Technology has certainly been on the side of the user.
The sources of information have proliferated and spread
over wide geographic areas and a variety of media. It has
become much easier and much cheaper to access infor-
mation, even over great distances; to extract and copy
information from them; to edit and otherwise alter the
information and to combine it with material from other
sources; to transfer the product from one medium to
another; and to share it with others.

Technology has certainly been
on the side of the user.

The courts a..d the legal profession, on the other hand,
have generally leaned toward the protection of propri-
etary rights; as the U.S. Court of Appeals put it, “Fre-
quently, the court is presented with a ‘good guy’ copy-
right owner and a ‘bad guy’ (‘pirate’) copyist. As a result,
the interest of the public in the free flow and availability
of ideas is often overlooked.™

The information-using public — and that includes
academicial.s and others who, as authors, may be copy-
right holders themselves — is by and large heedless of
the restrictions imposed by proprietary rights, and apt to
interpret almost any use as fair. A public opinion survey
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commissioned by the OTA found that any copying or
other use of copyrighted material other than “commer-
cial, for-profit activity or willful, active attempts to avoid
paying for something” is considered acceptable. “In gen-
eral, the public seems to be in support of laws regarding
criminal infringement or access, and competitive or
institutionalized copying activities, but it withholds sup-
port for prohibitions on civil infringement or private use
copying behavior.”® In Anne Branscomb’s understate-
ment of her own findings: “Public sympathy seems tilted
in the direction of considerable leniency in the utilization
of the work product of others.”’

Creators of intellectual prop-
erty tend to be more militant in
asserting their rights.

The situation in which libraries now find themselves
may be described thus: Authors, publishers and other
creators of intellectual property tend to he more militant
in asserting their rights and more restrictive about
access and use. The courts tend to support them, and the
law has eased the requirements for claiming copyright
and protecting the works. However, technology has
vastly increased the range and variety of media and
forms in which works may be offered and the facilities for
access, use and copying. The public is taking full advan-
tage of all the new forms and gadgets without much
regard for proprietary rights; preventing and prosecut-
ing infringing uses are cumbersome and costly.

The primary mission of libraries, to provide optimal
access to the largest possible range of sources of informa-
t'on to all comers, has not changed. The changes
wrought by technology — new media, new forms, new
means of access and use — have greatly enhanced the
libraries’ opportunities for service, but have also
resulted in many new problems, including those involv-
ing copyright. And all this may compel librarians to
shoulder additional and rather daunting responsibili-
ties.

In regard to proprietary rights, librarians 25 years ago
needed only to decide if a work could circulate or had to
be used in the library, and if rare or fragile worls neces-
sitated special restrictions.

Fifteen years ago, decisions about compliance with the
new rules on copying had to be added, and generally
involved no more than notices at the photocopiers and
elsewhere, and whether to install coin-operated
machines.

Now decisions need to be made, in addition, about
lending audio and video cassettes and software pack-
ages, and about showing films and videos, and about
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remote access to online databases from single or a net-
work of user work stations, and whether access will
include “downloading.” And, since librarians now can
rarely control the making of copies by direct, on-site
supervision, they must decide to what extent they are
obligated, legally or morally, to safeguard the rights of
the copyright holders and what actions, if any, they
ought to take to protect their users, their library and
themselves against possible charges of infringement.

In this issue, we raise these and other questions, dis-
cuss the probleins, and try, at least, to indicate the path
to where the answers and solutions may lie.

Issue Editor
John Rothman, now' a consultant in informa-

tion and archival szrvices, served The New York Times

for nearly 45 years s director of its corporate crchives,
Director of Information Services, creator of The New
York Times Information Bank and editor of The Times
Index. Dr. Rothman chaired the Regents Advisory
Council on Libraries for two terms and was a trustee of
METRG for 17 years, diring two of which he served as
board president. His 20-vear involvement with copy-
right matters includes membership on the Information
Industry Association’s proprietary rights committee
and on the advisory board of the Copyright Clearance
Center, as well as work with CONTU as a “lay expert.”

REFERENCES
1 Article I, sec. 8, par. 8.

2Us. Congress, Office of Technology Assessment,
Intellectual Property Rights in an Age of Electronics
and Information, Washington, DC, U.S. Government
Printing Office, April 1986, pp. 188-193. Cf. ibid., pp.
38-39.

3 Cable News Network, Inc. v Video Monitoring Seruvices
of America, Inc. 940 F.2d 1471, 1478 (and note 12),
(11th Cir. 1991).

4 Article in American Libraries, v8,n8, September 1977,
pp. 430-435, as quoted in The Bookmark, v38, n4,
Summer 1979, p. 166. A contrary view was presented
by Nancy H. Marshall, then chair of A.L.A’s Ad Hoc
Copyright Subcommittee, in the same issue of The
Bookmark, pp. 167-171.

S Note 3, supra, at 1483. Note that three major U.S.
Supreme Court decisions in copyright cases (The
Nation, Salinger and New Era) upheld the copyright
claims of the plaintiffs.

6 Op cit., p. 209.

7 Branscomb, Anne W., Nurturing Creativity in. a Com-
petitive Global Economy: Intellectual Property and
New Technologies, Cambridge, MA, Harvard Univer-
sity (Program on Information Resources Policy), 1988.
p. 6.

ohn Rothman has workad with a dozen experts on various aspects of copyright law and library services to

J examine how copyright developments are affecting libraries and their users. We are proud to publish these
excellent papers.

In addition to the several articles that Dr. Rothman has assembled on the theme, “Libraries, Users and Copy-
right: Proprietary Rights and Wrongs,” this issue includes two other timely and important articles. One, by Profes-
gor Deirdre C. Stam of the Sch.ol of Library and Information Science at Catholic University of America, deals with
library education for reference work. Her overview and the excerpts from discussions with practicing reference
librarians in six libraries in the Syracuse area provide important insight on what practicing librarians indicate they
need and want to know to do their jobs well.

The other article, by Helen F. Flowers, reports on the White House Conference on Library and Information Ser-
vices Task Force. In July 1991, the Mew York Delegation to the White House Conference elected Dr. Flowers and
John O'Rourke, Superintendent of the Fulton City Schools, to represent New York on the national Task Force.
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LIVING WITH THE COPYRIGHT LAW:
DIFFICULT, YES. IMPOSSIBLE, NO.

By R. Bruce Rich

As a lawyer specializing in copyright matters, I am con-
tinually struck by how few precise answers exist {0 50
many issues that librarians and other information users
confront daily in relation to their use of copyrighted mate-
rials. However, when one recogrizes the assigned func-
tion of copyright in our society and the essential dual role
it performs, it becomes clearer why a fair degree of uncer-
tainty is inherent in this body of law. That uncertainty,
while at times unseucling, also affords creators and users
alike the opportunity to fashion solutions that fit the
needs of our ever-changing information society.

The United States Supreme Court has put the compet-
ing interests well, observing in the Sony Betamax case
that the task assigned Congress by the Constitution in
crafting both copyright and patent 1eg1'slation1 “involves
a difficult balance between the interests of authors and
inventors in the control and exploitation of their writings
and discoveries on the one hand, and society’s competing
interest in the free flow of ideas, information, and com-
merce on the other hand...."2

Librarians, who serve as gat ' cepers to the world of
copyrighted material, live every day with the tension
that unavoidably exists in the copyright law’s effort to
strike a proper balance between these competing con-
cerns. The challenge for librarians — as for others who
regularly interact with this body of law — is to obtain a
working familiarity with its basic concepts and princi-
ples; to develop procedures to assure the proper applica-
tion of those concepts and principles to the particular
environment in which librarians operate; to stay abreast
of developments in the law as they occur; and to recog-
nize (but not despair) that there do not, and likely never
will, exist answers to all open questions.

THE EXCLUSIVE RIGHTS CONFERRED BY
THE COPYRIGHT ACT AND THEIR LIMITATIONS

The current copyright law, embodied in the Copyright
Act of 1976. 17 U.S.C., § 101 et seg. (the “1976 Act™), pre-
scribes that a wide range of “original works of author-
ship,” if “fixed in any tangible medium of expression,” are
entitled to copyright protection. The categories of works
of authorship embrace: literary works; musical works;
dramatic works: pantomimes and choreographic works;
pictorial, graphic and sculptural works; motion pictures
and other audiovisual works; sound recordings; and
architectural works. The definition of “literary works,”
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as set out in the accompanying footnote,3 gives some
flavor for the breadth of creative endeavors intended to
be swept within the scheme of the Act.

A number of exclusive rights are granted to owners of
copyrighted materials, including the sole right to repro-
duce the works in copies; to distribute copies to the pub-
lic “by sale or other transfer of ownership, or by rental,
lease, or lending”; and in many instances, to perform or
display the copyrighted works publicly.

These exclusive rights are not, however, without lim-
its; for librarians, the most important limits are found in
§ 107 and § 108 of the Act. § 107 is the general “fair use”
provision, a safe harbor from copyright infringement for
users who, without permission of the copyright owner
but in furtherance of “purposes such as criticism, com-
ment, riews reporting, teaching (including multiple
copies for classroom use). scholarship, or research,”
reproduce or otherwise use copyrighted materials in a
fashion that represents a “fair use.”

There is no talismanic test for
determining fair use.

To be sure, there is no talismanic test for determining
fair use. Rather, § 107 sets forth four nonexclusive factors
to be considered in a determination of fair use in any
given instance.? These factors are necessarily broad, are
only of limited value in predicting outcomes in particular
cases, and have, over time, been the source of countless
litigations. Nevertheless, theg reflect the need for a “sen-
sitive balancing of interests” in applying a doctrine that
has been described as an “equitable rule of reason.”®

§ 108 addresses at least some of the special concerns of
librarians that were the subject of enormous discussion
and debate prior to enactment of the legislation,7 It
authorizes certain libraries and archives, on a limited
basis, to reproduce and distribute copies of copvrighted
materials under standards more particularly articulated
than under § 107. § 108is nevertheless a complicated pro-
vision of law, the parameters of which are also the subject
of continuing debate, accompanied by periodic calls for
further legislative clarification and/or modifications. A
parsing of § 108’s labyrinthine provisions is beyond the
scope of this paper.




UNCERTAINTIES RAISED BY NEW TECHNOLOGY

The drafters of the 1976 Act made no pretense as to
the law’s anticipating, let alone systematically dealing
with, all facets of new technology. The language is in
many places deliberately broad — as in its definitions of
“literary works,” “copies,” and “fix|ation)” in tangible
forms — so as to accommodate ever-evolving means of
creating, storing and reproducing works of authorship.
Indeed, Congress and the Copyright Office have repeat-
edly expressed the hope that a number of issues raised
by new technology could be resolved as the product of
voluntary arrangements between creators and users. To
the extent that this does not come to pass, it will obvi-
ously be left to court decisions and/or legislative reform
to clarify still clouded areas of the copyright landscape.

To be sure, the unanswered questions sre many. The
world of software and databases, photocopy and fax
machines, personal computers and optical disks
inevitably invites important debate over the extent of a
creator’s proprietary rights and the limits of a user’s
right of access to particular types of materials. No won-
der recent cases have grappled with issues as varied as;
the degree of originality necessary to protect a
database;d the extent to which compilations of audiovi-
sual materials containing factual material are copy-
rightable;lo the extent of protection to be afforded
against the copying of nonliteral elements of computer
sof'tware;11 the extent to which corporate researchers
can make individual photacopies of conyrighted materi-
als without permission;12 and the degree to which a
commercial copyshop can fulfill an academic commu-
nity’s demand for anthologized course materials, 13 to
mention but a few.

COPING WITH THE LAW

In the face of this continually evolving legal landscape,
what is a conscientious librarian to do? There is no one
set of suggestions that will suit all situations — commer-
cial, noncommercial, academic and government. What
can be offered are certain general suggestions, which to
many readers will but reinforce what is, I am sure,
already established practice. These should be supple-
mented by other steps appropriate to individual circum-
stances.

Stay current with evolving
legal developments.

1. Stay current with evolving legal developments.
There is a wealth of writings — in library journals and
newsletters, in the legal and general literature — deal-
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ing with the law as it now stands and has been inter-
preted to date, as well as with as yet unresolved issues of
copyright. Happily, not all of it is written by or for
lawyers, and much is directed to the very issues that
librarians confr.nt in their daily work. Familiarity with
at least some of these writings is appropriate.

In addition, library associations, along with local bar
associations, publishers’ organizations and others, fre-
quently hold symposia discussing both more settled
issues of copyright law and cutting edge topics. There
are, moreover, useful publications issued by the Copy-
right Office — including those directed specifically to
librarians -— that serve as useful reference works. That
such resources may not supply all the answers is not the
key; being able to identify the issues, so as to make
informed decisions concerning them, is what matters
most.

Consider an “audit” of the
library’s copyright compliance.

2. Use the legal resources available to you. Many, if not.
most, organizations employing librarians either employ
on staff, or have r.cce.s to, attorneys knowledgeable
about copyright matters. If such experts have not
already been brought into the consultative process, it
would be wise to do so. Consider an “audit” of the
library’s copyright comy:’ ince with the aid of such an
expert. What do its various license agreements with sup-
pliers of proprietary materials provide? How are
employee requests for excerpts, or full copies, of sub-
scripticn materials fulfilled? How does the library deal
with document delivery services? How does it
request/fulfill interlibrary loans? For what purposes is
the convenience copier located in the library used? What
notices appear on such copiers? Who supervises their
use? These and a host of other issues can be addressed
frurtfully through such a review process, which is likely
to identify areas in which adjustments to practice may
be appropriate.

3. Be acquainted with the limitations placed by your
suppliers of copyrighted materials on the uses to which
their works can be put. A working knowledge of the copy-
ing policies of the newsletter and journal publishers
whose publications are subscribed to, as well as those of
the suppliers of online information, and of document
deliverers, is important. What do the publishers’ mast-
head or copyright page s.atements provide? What do the
online services’ license agreements provide? Have docu-
ment deliverers secured the necessary copyright rights
to the copies of materials being conveyed to you? What
evidence have they provided to assure that this is the
case?
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Don’t be afraid to initiate a dialogue with suppliers
when the extent of rights conveyances is not clear or if
you believe they might be willing to offer site licenses
that meet the library’s photocopying needs.

4. Explore use of collective licensing organizations,
such as the Copyright Clearance Center. In recognition of
the difficult line-drawing that is involved in defining the
proper parameters of fair use photocopying, among other
uses of copyrighted materials, in commercial and other
settings, the Congress, at the time of enactment of the
1976 Act, urged creators and users to arrive at voluntary
arrangements, wherever possible, to work through these
difficult legal/economic issues. One response was the
establishment, in 1978, of the Copyright Clearance Cen-
ter (“CCC”), a not-for-profit organization designed to act
as a clearinghouse between publishers of scientific, tech-
nical, medical and other materials and institutions —
v hether for-profit, not-for-profit, academic, governmen-
tal or otherwise — desiring lawful and easy access to
copies of portions of such materials.

Today, the CCC has grown into an organization repre-
senting more than 8,000 publishers and more than 1.5
million works. It offers a variety of licensing programs
suited to the needs of corporate and other users.

To the extent the licensing opportunities offered by CCC
are not already known to a given organization, it would be
advisable to investigate CCC's licensing programs, since
they offer a convenient solution to many of the copyright
concerns that otherwise confront libraries in connection
with the reproduction of copyrighted materials.

Stay current on the various
collective licensing
opportunities.

Other entities have begun offering authorized online
and other access to copy-ighted materials, although on a
smaller scale than CCC. The library community should
stay current on the various collective licensing opportu-
nities that are likely to continue to present themselves in
coming years.

5. Educate employees and other users of your organiza-
tion’s copyright policies. Second in importance only to
developing and implementing internal policies for com-
plying with the copyright law is the need to disseminate
these policies throughout the organization and * » assure
that those policies are understood and followed organi-
zation-wide. This task obviously entails the cooperation
of management beyond the library staff — and may not
be easy or quick to achieve. Nevertheless, the impor-
tance of copyright compliance and the potential adverse
consequences of failure to adhere to the lawl4 are such
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that continuing efforts should be made to enlist full coop-
eration — up and down the line. Here, again, the assis-
tance of legal counsel may be important in getting the
message across and the proposed compliance program
through the bureaucracy.

The best means of communicating policy will vary
from situation to situation and may entail one or more
written communications setting forth the policies; incor-
pouation of the policies in employee manuals; or meet-
ings with employees at which the policies are explained
and questions can be answered. Needless to say, a policy
of adherence to copyright is only as effective as its obser-
vance by all of an organization’s employees.
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SECTION 108: EXPANDING THE LIBRARIAN’S TRADITIONAL ROLE

By Marilyn J. Kretsinger

Traditionally, librarians have provided information to
patrons free of charge and without the necessity of
imposing a number of restrictions on use of library mate-
rial. Today’s librarian must be able to balance the copy-
right proprietor’s right to control dissemination, includ-
ing reproduction and distribution of a copyrighted work,
and the user’s need to have immediate access to a work.
This balance becomes more difficult as new technologies
make it easier to copy and distribute works.

Thanks to technology, librarians can access and
retrieve material from all over the world; we have
national and regional databases, coordinated collection
development, telefax and satellite delivery services. It is
possible to store and trar.smit materials electronically.
But while this new technology may solve major storage
problems and make it casier to share information, it also
creates problems for the copyright proprietor.

At one time, the relationship between publishers and
librarians was based on an understanding known as the
“Gentleman's Agreement.” The Agreement allowed
libraries to make limited copies for users hy virtue of
their ownership of the physical materials. It was
replaced by §108, a complex provision resulting from
prolonged negotiations between the interested parties,
which attempted to establish a balance between the
rights of creators and the needs of users.

LIBRARIANS' RESPONSIBILITIES

§108 permits librarians in libraries or archives that
meet the conditions set out therein to make or distribute
no more than one copy of a4 work.

Librarians are required to include a notice of copyright
on materials reproduced or distributed under §108. They
are not allowed to make such copies or distributions for
indirect or direct commercial advantage, and they are
directed not to engage in any systematic copying, or
reproduction of single or multiple copies of
phonorecords.

A significant questions was whether or not §108 cov-
ered libraries in for-profit institutions. This requires an
interpretation of the meaning of “indirect commercial
advantage,” as used in §108(a)(1). Congress inwcated

The views expressed are those of the author and do not necessarily
reflect those of the Copyright Office.

that as long as the library or archives meets the criteria
in §108(a) and the other requirements of the section,
including the prohibitions against multiple and system-
atic copying in subsection (g), the isolated, spontaneous
mak’ng of single photocopies by a library or archivesin a
for-profit organization without any commercial motiva-
fion, or participation by such a library or archives in
mterlibrary arrangements, would come within the scope
of §108.

PHOTOCOPYING REPORTS

$108(i) directed the Copyright Office at five-year inter-
vals to prepare a report for Congress setting forth the
extent to which this section has “achieved the intended
statutory balancing of the rights of creators, and the
needs of users.”

The Copyright Office submitted its first photocopying
report in 1983. In that report the Office concluded that
§108 provided a workable structural framework for
achieving balance and that on the whole the provision
was working, but that there was still some confusion
about (1) what constituted systematic copying; (2) the
exact relationship betwcen §107 — the fair use provision
— and §108 library photocopying; and (3) some areas of
noncompliance. The report made some specific recom-
mendations for clarifying the law and encouraging com-
pliance. It u:ged all parties to participate in existing col-
lective arrangements such as the Copyright Clearance
Center (CCC) organized in 1977 and to develop new col-
lective arrangements. It also recommended adoption of a
provision that would give the proprietor a single remedy
for the copying of scientific, technical and medical jour-
nals or business periodicals, based on a reasonable copy-
ing fee unless the work is entered in the CCC.

The second photocopying report, issued in January
1988, contained a brief section on technology. This sec-
+i 4 discusses improvements in reprographic service
capability and the demand for electronic delivery of doc-
uments and how this affects the rights of copyright pro-
prietors. The conclusic:* was basically the same one
reached in 1983: §108 contains the franiework for
achieving balance but therc are still some problems with
compliance. Although library groups made several rec-
ommendations for amending or implementing §108, the
Copyright Office supported only one. It agreed with nine
of the organizations that commented on library photo-
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copying, stating that the next report needed to explore
more fully the effect of new technology. The Copyright
Office recommended that Congress expand the scope of
the report to include an in-depth study of the effects of
new technology on copyright proprietors and §108 bal-
ance.

A number of guidelines have been negotiated between
the parties covering use under §108 and §107. They
include the National Commission on New Technological
Uses of Copyrighted Works (CONTU) guidelines cover-
ing interlibrary loan, the classroom guidelines permit-
ting individual teachers to copy materials in limited sit-
uations, and the off-air taping guidelines covering
permissible taping of television broadcasts for use in a
classroom. Congress contemplated that the parties
would come to other arrangements as necessary. This
has not happened.

UNRESGLVED ISSUES

Despite the two Copyright Office photocopying
reports, and studies done by other agencies and other
countries, there are a number of unresolved issues.
Congress has not made any amendments to the copy-
right law, the CCC has not become universally accepted,
and no new guidelines have been agreed upon. For
example, the parties have failed to agree on guidelines
that would cover nonprint materials, a library’s use of
computer prcgrams, or video tapes.

Librarians have no concrete guidelines for nonprint
materials specially excluded in §108(h). Subsection (h)
provides that the rights of reproduction and distribution
under this section do not apply to a musical work, a pic-
torial, graphic or sculptural work, or a motion picture or
other audiovisual work other than “an audiovisual work
dealing with news.” The latter term is intended as the
equivalent in meaning of the phrase “audiovisual news
program” in §108(f)(3). The exclusions under subse” ":n
(h) do not apply to archival reproduction under subsec-
tion (b), to replacement of damaged or lost copies or
phonorecords under subsection (¢), or to “pictorial or
graphic works published as illustrations, diagrams, or
similar adjuncts to works of which copies are reproduced
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or distributed in accordance with subsections (d) and
(e).”

Although subsection (h) generally removes musical,
graphic and audiovisual works from the specific exemp-
tions of §108, the doctrine of fair use under §107 remains
fully applicable to the photocopying or other reproduc-
tion of such works. In the case of music, for example, it
would be fair use for a scholar doing musicological
research to have a library supply a copy of a portion of a
score or to reproduce portions of a phonorecord of a work.
Nothing in §108 impairs the applicability of the fair use
doctrine to a wide variety of situations involving photo-
copying or other reproduction of copyrighted material,
where the use represents legitimate scholarly or
research purposes.

NEED FOR ADDITIONAL GUIDELINES

The librarian’s role is undoubtedly complicated by new
technologies that permit faster and greater access to
materials all over the world. Publishers of electronic
material and print material being stored and then net-
worked electronically fear that librarians will be pub-
lishing their copyrighted materials without permission
or payment. Itis clear that in many ways §108 is already
obsolete and that librarians and publishers need to
agree on guidelines for an electronic age.

Mariln J. Kretsinger is Assistant General
Counsel in the U.S. Copyright Office. Prior to becoming
Assistant General Counsel, Ms. Kretsinger was a Pol-
icy Planning Advisor for the Register of Copyrights
and before that an attorney on the General Counsel’s
staff. She worked on both the first and second photo-
copying reports and is coauthor of “Copyright Law and
the Fair Use of Visual Images” in Fair Use and Free
Inquiry, edited by John Shelton Lawrence and
Bernard Timberg (2nd Ed. 1989).
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NEWS FROM THE COURTS

By Joanne D.S. Armstrong

Speculation about the impact of such new technologies
as photocopiers, fax machines, CD-ROMs on the law of
copyright has been lively and intense in the library com-
munity. Yet the most significant court activity in the
copyright area over the past several years has focussed
on a problem that depends on nothing more complicated
than a pencil and a pile of note cards. That problem, the
issue of what constitutes permissible use of unpublished
materials, has been taken up recently by the United
States Supreme Court, the United States Congress, and,
most recently, by the Federal Circuit Court of Appeals
for the Second Circuit, centered here in New York State.
Despite years of discussion in all these fora, the issue is
still unresolved.

This article offers a brief review of recent copyright
cases involving issues of information access and use
that may be of interest to librarians. Some of these cases
will clearly affect today’s libraries and the uses to which
their readers put them. Others will more likely be rele-
vant to the libraries of the future.

Depcsitories of unpublished
materials may become
embroiled in conflicts.

FAIR USE OF UNPUBLISHED MATERIALS

The problems of fair use of unpublished materials con-
cern librarians for several reasons. First, libraries that
function as depositories of unpublished materials may
become embroiled in conflicts between authors who cre-
ate the unpublished materials and authors who wish to
make use of them. For example, in the Salinger case
described below, the unpublished materials of author
J.D. Salinger that were the subject of the dispute were in
the collections of academic research libraries. One issue
Salinger raised in his complaint (but the court did not
reach in its decision) was whether the biographer who
made the allegedly infringing use of the letters had, by
his use, broken the agreements contained in the forms
he had signed at the libraries in order to gain accets to
the materials; Salinger argued that as a third-party
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beneficiary of those agreeme ts he was entitled to dam-
ages for breach of contract.

Such conflicts pose an alarming prospect for libraries.
The more freely a collection may be used, the more
attractive that collection is likely to be for a broad spec-
trum of users. Yet, if authors fear the unauthorized pub-
lication of their works, they may become increasingly
unwilling, as one witness at a recent Congressional
heaving testified, to deposit their papers in or permit the
sale of their papers to libraries.

Secondly, all libraries would stand to lose if their col-
lections were stripped of new, compelling works of criti-
cism, analysis, and biography because the producers of
such works were prevented from quoting anything from
unpublished materials.

§107 of the Copyright Act of 19761 provides that copy-
ing and other rights to copyrighted materials are not vio-
lated if the activity in question is found to be “fair use” of
the material. The statute gives as possible examples of
“fair use” those activities whose purpose is criticism,
comment, news reporting, teaching, scholarship, or
research. The statute also includes four examples of cri-
teria to be used in deciding whether any such activity
constitutes fair use or not: purpose of the activity; nature
of the copyrighted work; amount and substantiality of
the copyrighted work used; and effect of the activity on
the potential market for or value of the copyrighted
work. The language of the statute restricts neither the
appropriate purposes of fair use activities nor the crite-
ria for finding fair use to those listed.

The open-ended language of §107 gives the courts
wide latitude in how to go about determining whether a
given use of copyrighted material is fair use or infringe-
ment. The process of fair use determination had, there-
fore, traditionally remained a flexible tool of the courts,
as it was before the enactment of the Copyright Act of
1976 with its codified fair use provision. The flurry of
activity in recent years involves what some have seen as
a radical restriction of the courts’ ability to determine
that a particular use of unpublished material was a fair
use.

The current controversy originated with a 1985
Supreme Court case, Harper and Row Publishers Inc. v.
Nation Enterprises, 471 U.S. 539, 225 USPQ 1073, in
which the Court found The Nation to have infringed
Harper and Row’s copyright by publishing excerpts from
Gerald Ford’s as yet unpublished memoirs. After a
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lengthy and historieal analysis of fair use doctrine, the
Court concluded that “(u)nder ordinary circumstances,
the author’s right to control the first public appearance
of his undisseminated expression will outweigh a claim
of fair use.”# This factor, the unpublished nature of
Ford’s work, was nonetheless only one of several consid-
ered by the court in finding The Nation’s use to be an
infringement.

The Court of Appeals for the Second Circuit launched
a bombshell in Salinger v. Hamilton, 811 F. 2d 90, 1
USPQ2d 1673 (CA 2 1987). In Salinger, the unpublished
materials were letters written by J.D. Saliager that had,
unbeknownst to him until the infringing work appeared
in galleys, made their way into the collections of aca-
demic research libraries. Purporting to follow the path
laid down in Harper and Row, which case was character-
ized by the Second Circuit as the Supreme Court’s “first
delineation of the scope of fair use as applied to unpub-
lished works,”3 the court proclaimed that unpublished
works “normally enjoy complete protection against copy-
ing.”4 Despite this seemingly conclusory language, the
opinion actually does go through an analysis of all four
fair-use factors. Yet the Salinger opinion aroused
widespread reaction in the copyright community cen-
tered on this language about “complete protection” for
unpublished works.

In New Era Publications Int’l v. Henry Holt and Co.,
873 F. 2d 576, 10 USPQ2d 1561 (CA2 1989) the Second
Circuit again confronted an infringement action involv-
ing use of unpublished materials. The majority opinion
disagreed on the issue of fair use with the same trial
judge whom the Second Circuit had overruled in
Salinger and went into a lengthy discussion of the
restriction on fair use of unpublished materials, even
though that was not related to the grounds on which the
result was eventually reached. The Chief Judge, James
L. Oakes, concurring with the majority opinion’s result
but disagreeing with its argument concerning fair use,
regretted that even though it was in the nature of an
aside, the majority’s argument tended to “cest in con-
crete Salinger v. Random House... [1lf the work .s unpub-
lished the majority considers under the second fair use
test — the nature of the unpublished work — thot pro-
tection follows as a matter of course....I disagree.”5 Many
in the publishing industry, as well as many copyrizht
commentators and others in the copyright communi:y
agreed with Oakes that the Second Circuit had effec-
tively fashioned a per se rule with respect to unpublished
material, i.e., that if the material allegedly infringed
against was unpublished material, then as such the use
complained of could not be fair use.

Some Second Circuit judges felt strongly enough that
the unnecessary remarks in New Era would create panic
in the publishing and academic worlds that they under-
took an effort to have the language of the decision
clarified by all the judges together en banc.S That effort
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was rebuffed by a majority of the Second Circuit judges,
but the dissension amongst their ranks was made clear
to the public in the opinion and dissent issued in connec-
tion with the denial of a rehearing en banc.

Partly in response to the Second Circuit decisions in
Salinger and New Era, bills were introduced in both
Houses of the 101st Congress to bar any distinction
between published and unpublished works with respect
to the availability of a fair use defense.” Both these bills
died in Congress, apparently as a resvlt of computer
industry concerns about the protection of unpubliched
source codes for software.

The more freely a collection
may be used, the more
attractive that collection is
likely to be for a broad
spectrum of users.

After the introduction of the bills in the 101st
Congress, the Federal Court for the Southern District of
New York issued opinions in two cases concerning fair
use of unpublished materials. On September 19, 1990,
the court decided Wright v. Warner Books, 748 F. Supp.
105, 16 USPQ2d 1356 (SDNY 1990). In Wright, the court
accepted a fair use defense of the use of unpublished let-
ters by a literary biographer. A subsequent opinion
issued April 9, 1991, Arica Institute, Inc. v. Palmer, 761
F.Supp. 1056, 18 USPQ2d 2013 (SDNY 1991) also
aliowed the defense of fair use of unpublished materials
for a critical and scholarly work.

In the 102d Congress, bills were again introduced to
extend the possibility of a fair use defense to uses of
unpublished materials, this time taking into account the
concerns of the computer industry. Senator Paul Simon
introduced S 1035 on May 9, 1991, with the aim of
reasserting the total fair use analysis employed by the
Supreme Court in Harper and Row for unpublished
works. Simon’s legislation aimed to dismantle the appre-
hensions of a virtual per se rule created by the Second
Circuit’s decisions in Salinger and New Era, as he noted
in his introductory remarks:

“These decisions have created comething of an
uproar in the academic and publishing commu-
nities. The specter of historical and literary
figures and their heirs exercising an effective
censorship power over unflattering portrayals
has already had a chilling effect. Books that
quote letters, even those written directly to the
authors, have been changed to omit those quota-
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tions. Other lawsuits have been filed against
biographers. If scholars and historians can be
prohibited from citing primary sources, their
work would be severely impaired... [IIf this trend
continues, it could cripple the ability of society at
large to learn from history and thereby to avoid
repeating its mistakes.”

Rep. William J. Hughes introduced Bill HR 2372 on
May 16, 1991, which included the same provision about
fair use analysis for unpublished works as did S 1035.
Hughes remarked, in connection with his bill:

“Biographers, historians, literary critics, and
other writers and creative artists frequently
quote from unpublished letters and other
unpublished works. Under the multiple factor
analysis called for under the fair use doctrine,
this has been permitted. However, writers are
now being told by their lawyers that they can no
longer do so without the approval of the author
of the work in question.

“These decisions seem to have strayed from the
balancing of interests approach embodied in the
fair use doctrine. They suggest that there is an
absolute and unlimited preperty right in the
owner of an unpublished work, and that all
other fair use considerations are meaningless.
This is not consistent with the purpose and
direction of American intellectual property law,
nor with the lengthy jurisprudence that shaped
the fair use principles codified in §107 of the
Copyright Act.®

Copyright law is not intended
by the Constitution to protect
privacy, but to encourage
creativity.

Hearings on the Hughes bill began on May 30, 1991.
Witnesses on behalf of the proposed legislation spoke of
the need for legislative action to remove the chilling
effect of the Second Circuit opinions on fair use interests
of scholarship, criticism, teaching and news reporting.
Under Salinger, it was alleged, historians, biographers
and journalists must choose either not to use any quota-
tions or to limit them in such a way as to fail to convey
any flavor of them. Even if the Second Circuit upheld the
Southern District of New York in the appeal of Wright, it
was contended, the chilling effect could continue, since
Wright (in which the unpublished material had been let-
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ters written to the biographer herself and constituted a
minimal amount of material) could be viewed as a spe-
cially strong case for fair use. Responding to questions
about whether the legislation would not interfere with
the author’s intentions that certain writings not be made
public, witnesses pointed out that criminal statutes and
state privacy and tort laws could be invoked where
appropriate. Copyright law, it was added, is not intended
by the Constitution to protect privacy, but to encourage
creativity.

An overbroad fair use doctrine
could discourage donation of
unpublished works.

In June, other witnesses spoke against such a legisla-
tive corrective. Scott Turow, the novelist, testified that
the controversy over fair use is a struggle between
authors of primary and authors of seccndary works, in
which the latter are seeking to profit from the labors of
the farmer. Turow urged that Congress make very clear
its intent not to broaden but merely to maintain the fair
use doctrine, since according to him an overbroad fair
use doctrine could discourage donation of unpublished
works to libraries and even lead authors to destroy them
in order to avoid unauthorized exploitation by others.
Other witnesses emphasized the prematurity of legisla-
tive involvement, since the courts might be seen as work-
ing out the problem for themselves, especially in the
opinions written at the denial of a rehearing in New Era.
If Congress stepped in unnecessarily, it was feared, the
flexibility of the judge-made doctrine of fair use would be
constrained by a potentially unlimited number of statu-
tory restrictions and special rules.

Hearings on the House bill conciuded on June 20,
1991. In the meantime, the Senate Judiciary Committee
had reported S 1035 to the full Senate without amend-
ment on June 13, 1991. The bill passed the Senate on a
voice vote on September 27, 1991, and was referred to
the House of Representatives.

A few days later, the House dropped its own, identical,
fair use provision from HR 2372. On October 1, 1991, at
the Subcommitte:z on Intellectual Property and Judicial
Administration. markup of HR 2372, the bill’s author,
Rep. Hughes, offered an amendment that dropped the
fair use provision on the grounds that the SDNY opinion
in Wright clarified that fair use privileges may indeed
extend to unpublished writings. The bill, without the fair
use provision, was then approved by the subcommittee
on a voice vote.

Finally, on November 21, 1991, the Second Circuit
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affirmed the Southern District’s decision in Wright v.
Warner Books, Inc., 953 F.2d 731. In affirming the trial
court’s dismissal of infringement claims, the appeals
court observed that fair use remains a question for
examination in totality. However, since the opinion
specified that only minimal use was made of the copy-
righted maaterial, fears that the affirmation of Wright
might be narrowly construed in future cases have not
been dispelled.

As this article goes to press, the Senate bill on fair use
of unpublished materials, S.1035, is still pending in the
House Judiciary Committee, Subcommittee on Intellec-
tual Property and Judicial Administration. In the
absence of legislative action, it remains to be seen
whether the per se rule of Salinger and New Era still
holds sway or whether Wright has restored the total fair
use analysis of Harper and Row.

DEPOSIT OF UNPUBLISHED WORK
IN LIBRARIES

Under the pre-1978 copyright law, unpublished works
were automatically protected from the time of their cre-
ation by the limited protectinn of common law copyright,
also known as the right of first publication. Once a work
was published, common law protection terminated and,
if notice of copyright was not furnished in accordance
with the statute, then the work would fall into the public
domain. Although under the Copyright Act of 1976 the
old distinction between published and unpublished
works was eliminated, the distinction can still be impor-
tant in determining whether works created before the
1976 Act are protected or not.

Facts (like ideas) are not
themselves subject to
copyright protection.

On October 29, 1990, the Federal District Court for the
Southern District of New York held, in Kramer v. New-
man, 749 F. Supp 542, that the mere presence of unpub-
lished works in an academic library would not function
legally as publication (citing the Southern District deci-
sion in Wright and the Second Circuit decision in
Salinger), and therefore would not terminate the com-
mon law copyright of the works. The court noted with
interest a position taken by the New York State Court of
Appeals in 1889, when, in an aside within the opinion in
Jewelers’ Mercantile Agency, Ltd., v. Jewelers’ Weekly
Pub. Co., 155 N.Y. 241, the State’s highest court said that
“to give [a work] to the public libraries where all the pub-
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lic may have access to it is to publish it”.10 The Kramer
court drew the distinction between the general access
afforded by public libraries and the restriction of reader-
ship to a limited class of researchers in an academic
library.

COMPILATIONS AND THE ORIGINALITY
REQUIREMENT: THE “WHITE PAGES”

Either as authors and users of reference materials or
as consultants to the same, librarians should be awar ¢ of
alandmark decision of the Supreme Court on the degree
of originality required to support a claim of copyright ina
work. In Feist Publications, Inc. v. Rural Telephone Ser-
vice Company, Inc., 111 S. Ct. 1282 (1991), the Supreme
Court held that the compilatien of the white pages of a
telephone directory failed to satisfy the minimal degree
of creativity necessary to enable the creator to copyright
the work. The case revolved around two cardinal princi-
ples of copyright law. First, facts (like ideas) are not
themselves subject to copyright protection. Only a par-
ticular expression of those facts, separable from the facts
themselves, may be protected. Second, compilations of
facts may unquestionably be protectable. In order for a
compilation of uncopyrightable facts vo be eligible for
protection, the compilation must contain originality in
the selection and arrangement of the facts. The selection
and arrangement of a factual compilation constitute the
“expression” in which copyright can be claimed.

Only a particular expression
of those facts, separable from
the facts themselves, may be
protected.

In its analysis of the language of the Copyright Act of
1976 concerning the definition of “compilation”, the
Court rejected the “sweat of the brow” doctrine that had
arisen over the years preceding the Act through a multi-
tude of lower court decisions. Under this now-defunct
doctrine, lower courts had found collections of facts to
merit copyright protec on on the basis of the i1bor that
had gone into their collection, irrespective of any origi-
nality in selection or arrangement of the resultant work.
In Feist, the Court held that in order to be a copy-
rightable compilation, a collection of uncopyrightable
facts had to display some minimal degree of creativity in
its selection and arrangement, which the allegedly
infringed telephone directory did not possess.

It should be noted that the work that was found to lack
even the minuscule amount of creativity required was a
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standard white pages telephone directory, containing in
alphabetical order the name, town of residence, and tele-
phone number for each telephone service subscriber.
Subsequent cases from lower courts have held various
other factual compilations, including yellow pages direc-
tories (classified directories of business subscribers to a
telephone service), to have met the standard of creativity
required for copyright eligibility. 11

MULTIPLE PHOTOCOPYING OF COPYRIGHTED
MATERIAL

On March 28, 1991, the Federal District Court for the
Southern District of New York issued its opinion in Basic
Books, Inc. v. Kinko's Graphics Corp., 758 F. Supp. 1522,
The court held, among other things, that photocopying
excerpts of copyrighted works, assembling them into
course packets, and selling them to students at a profit,
all without permission from or payment of fees to the
copyright owner, was not fair use of the copyrighted
material.

The court refused to hold that unauthorized antholo-
gizing of copyrighted materials was per se infringing, but
rather went through a traditional analysis of the four
fair-use factors and found infringement, reasoning as
follows: (1) the nature of the use was commercial
(Kinko's intended to make profit), which favored the
plaintiff; (21 the nature of the copyrighted work was fac-
tual or at least nonfiction, which favored the defendant;
(3) the amount and substantiality of the copyrighted
work used were significant, which favored the plaintiff;
and (4) Kinko’s product was likely to affect the markets
for or value of the copyrighted work to a considerable
extent, inasmuch as it both obviated the need for stu-
dents to purchase full texts and deprived copyright own-
ers of permission fees to which they are entitled, which
favored the plaintiff. The court pointed out in connection
with the third of these factors that Kinko’s frequently
copied whole chapters out of books, from which the court
inferred that the copied material was not supplementary
to the course assignments, but stood alone and
expressed complete ideas, and therefore comprised the
assignments themselves. Moreover, with respect to
materials copied from out-of-print books, the court noted
that permission fees for copving may represent the only
source of income remaining from these books for the
copyright owner.

Kinko'’s practices were also found to be in violation of
the “Agreement on Guidelines for Classroom Copying in
Not-For-Profit Educational Institutions,” which were
negotiated and agreed to by the Ad Hoc Committee of
Educational Institutions and Organizations on Copy-
right Law Revision, the Authors League of America, and
the Association of American Publishers during the deiib-
erations preceding the passage of the Copyright Act of
1976. The copying failed to meet the spontaneity
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requirement of the Guidelines, since copying was done at
the beginning of the semester for the whole term. Nor did
Kinko’s put notices of copyright on the copied material,
another violation of the Guidelines.

The court entered final judgment for the plaintiff
publishers on October 17, 1991, and on the same day
the Association of American Publishers announced a
$1.8 million settlement agreement that had heen
reached between the parties in order to bring the litiga-
tion to z close without further appeal. At the same time,
the AAP announced a long-range program aimed at
improving the system whereby permissions to copy are
processed.

The socially useful objectives
of library copying win it
greater laiiiude.

Libraries are not necessarily directly affected by this
cracking down on photocopying. The court in Basic
Books v. Kinko's stated that the commercial copying in
that case can be contrasted to library copying, citing the
old Williams & Wilkins case, 487 F. 2d 1345, 203 Ct. Cl
74, aff'd, 420 US 376 (1975} as an example of fair use
photocopying by libraries (where the libraries estab-
lished rules regarding page limitations, frequency and
number of copies, and did not charge a copying fee). The
court also cited the prominent commentary Nimmer on
Copyright to the effect that the socially useful objectives
of library copying win it greater latitude than is
extended to the profit-motivated copyshops. But the
copyshops continue to be a testing ground for the fair use
statute: this spring the Assoriation of American Publish-
ers has filed a suit in Federal court in Detroit against
Michigan Document Services, a copying business that
prepares and sells course anthologies without obtaining
permission from the copyright owners, claiming to legit-
imize this by collecting an arbitrary royalty of one cent a
page from customers for ultimate payment over to the
publishers.

Another noteworthy multiple photocopying case
ended in October 1991, when the parties in Washington
Business Information Inc. v. Collier, Shannon & Scott
reached a pretrial settlement. The case had been
brought by the publisher of a newsletter entitled “Prod-
uct Safety Letter” against a law firm that had allegedly
infringed the publisher’s copyright by making multiple
copies of the entire newsletter for distribution to its
employees. The settlement called for the law firm to
cease its photocopying of the newsletter and to make a
cash payment to the publisher. It also called for the par-
ties to urge the development within their respective pro-
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fessional and trade associations of official policies on
photocopying practices.

TAPING OF BROADCAST MATERIAL

On October 3, 1991, Senator Orrin Hatch remarked on
the floor of Congress that “[blroadcast monitoring is
absolutely invaluable to...libraries.”12 Probably few
libraries today maintain files of taped news broadcasts.
Yet the number of libraries with clippings of television
news is likely to grow in the future as patron demand for
this heretofore largely ephemeral, yet increasingly
influential, material grows.

Senator Hatch made his remark in the course of intro-
ducing Bill S.1805, intended to clarify that news moni-
toring services are a fair use of copyrighted material
under §107 of the Copyright Act. Supporters of such leg-
islation are responding to several recent cases in which
the activities of broadcast monitoring services were
found to be infringements rather than fair use. On May
29, 1991, the Federal District Court for the Northern
District of Georgia found a broadcast news clipping ser-
vice to have willfully infringed by copying and selling
edited excerpts of broadcast news programs in Georgia
Television Co. v. TV News Clips of Atlanta, 19 USPQ2d
1372. The same defendant had been involved in similar
litigation as much as eight years previously and had
been held to have infringed by the Eleventh Circuit
Court of Appeals.

On September 4, 1991, the Eleventh Circuit sent out a
more sympathetic signal to news broadcast monitors by
refusing to sustain a blanket injunction of the District
Court preventing a monitoring service from taping and
gelling any part of present or future CNN broadcasts in
Cable News Network Inc. v. Video Monitoring Seruvices of
America Inc., 940 F. 2d 1471. The court reasoned that
protection of as-yet uncreated works was outside the
scope of the copyright law, and that withcut more specific
identification, it was not consistent with the fair use pro-
visions of the Copyright Act to deny the use of the broad-
cast generally.

This slight thaw notwithstanding, Senator Hatch
introduced his bill in October. A few months later, the
Eleventh Circuit announced that the entire court would

rehear the CNN case en banc, and that the initial panel
decision of September 4 was vacated. At present, the
Hatch bill is pending in the Judiciary Committee: no
hearings are currently scheduled.

A video display system to be
installed in hotels involved
infringing public performance
of copyrighted mouvies.

PUBLIC PERFORMANCE

Finally, this roundup moves from the notecards with
which it began, and the well-established technology of
high-speed photocopying, to the latest in video display
technology. On November 14, 1991, a Federal trial court,
in On Command Video Corporation v. Columbia Pictures
Industries, 777 F. Supp. 787 (N.D. Cal. 1991), held that a
video display system to be installed in hotels involved
infringing public performance of copyrighted movies.
Libraries will be interested to note the court’s analysis of
an in-house display system as transmission for the pur-
pose of public performance. Public performance is one of
the rights reserved by the Copyright Act to the copyright
owner; $101 of the Act defines “public performance” as
either performance at a place open to the public, or
transmission of a work to such a place or simply “fo the
public,” even if the members of the public capable of
receiving the work do so at Jdifferent times or places.

The video display system involved in this case con-
sisted of television receivers in the individual hotel
rooms, a bank of separate video cassette players and a
switching device in a centralized location elsewhere in
the hotel, and wiring connecting the bank of cassette
players to the hotel rooms. By means of this system, a
guest could select a movie from a menu appearing on the
television screen in the individual’s hotel room, thereby
activating the switch in the central location to select the

N.Y. = New York Reports
Cir. = Circuit
D. = District

Abbreviations used in the text are as follows:
U.S. = United States Reports

F.2d = Federal Reporter, Second Series
F.Supp. = Federal Supplement

SDNY = Federal District Court for the Southern District of New York
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player loaded with the chosen movie and transmit that
movie to the guest’s room.

The court held that the system’s transmission of the
videos from one location to another brought the display
within the last type of public performance defined in
§101. Even though the hotel rooms were not public
places (following an earlier decision of the Ninth Circuit
Court of Appeals in Columbia Pictures v. Professional
Real Estate, 866 F.2d 278 (9th Cir., 1989), the guests
within those rooms were members of the public by virtue
of their commercial relationship with the transmitter of
the video. Therefore, transmission through wiring from
one part of the hotel to another to reach members of the
public who would view the videos at different times and
in different ronpublic places was held to be a public per-
formance of the copyrighted movies.

AFTERWORD

Despite the wide range of topics covered by the cases
described above, the issue of fair use of copyrighted
materials emerges as the major focus of debate. In each
of the fair use cases, the courts have grappled with the
meaning and applications of §107, the general fair use
provision of the Copyright Act of 1976. In closing, it
should be noted that the special fair use provision appli-
cable to library copying, §108, has been largely uncontro-
versial of late (at least from the point of view of the
courts). Indeed, the balancing of information producers’
and users’ interests embodied in §108 has been deemed
so successful that, in the first session of the current
Congress, both the House and Senate passed bills
eliminating the requirement under §108(i) that the Reg-
ister of Copyrights report regularly to Congress on
whether that balance is being achieved. In the words of
Representative Hughes: “Congress has now had more
than 12 years of experience under the library reproduc-
tion statute, and it is clear that Congress struck a fair
balance between public and proprietary interests 13
Maybe someday the same might be said of §107!
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Copying

Most thoughtful persons recognize and
acknowledge the role of copyright laws in
fostering creativity and promoting the
“progress of science and useful arts, by
securing for limited times to authors...the
exclusive right to their respective writ-
ings....”1 However, without effective
implementation mechanisms, the laws
can be subverted and the rights lost.

Collective administration of copyrights
is one of the most valuable implementa-
tion mechanisms. Collective licensing by
performance rights organizations such as
the American Society of Composers,
Authors and Publishers and Broadcast
Music, Inc. established decades ago was
responsible in large measure for the great
commercial value of the public perfor-
mance right in copyright.

More recently, in the 1976 revision of
the copyright law, the U.S. Congress sug-
gested that the particularly affected inter-
est groups work together to develop a
practical clearance and licensing mecha-
nism for the reproduction right in copy-
right.2

In response to this suggestion, the not-
for-profit Copyright Clearance Center
(CCC) was created by the combined initia-
tive of rightsholders and users to act as a
photccopy licensing clearinghouse for the
United States. Through the years since its
founding, CCC has demonstrated its abil-
ity to respond adaptively to the require-
ments of both rightsholders and users by
refining, revising, streamlining and aug-
menting its original programs and ser-
vices.

In its earliest stagas, accommodation of
competing needs of the various interest
groups (authors, publishers, special
librarians, document suppliers and
research users) led to the creation of a
transactional reporting/payment system
known as the Transactional Reporting
Service (TRS). Initially conceived to be
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COLLECTIVE LICENSING AS
A PRACTICAL SOLUTION

By Joseph S. Alen

particularly responsive to scientific, tech-
nical and medical journals, the program
was (and is) a pay-as-you-go, copy-by-copy
reporting system whereby users report
actual copies, and CCC issues monthly
invoices according .o publicher-set fees,
Because such a system identifies amounts
of photocopying on a title-by-title basis,
accounting for and distribution of royal-
ties to publishers are essentially mechan-
ical processes.

Although this system continues to work
effectively for speaiic types of users and
specific types of copying, it became appar-
ent by 1983 that a solely transaction-
based system could not meet the needs of
Jarge portions of both the user and rights-
holders communities. Consequently, the
Annual Authorizations Service (AAS) was
created.

A type of “blanket licensing.” the AAS
authorizes for-profit users to make unlim-
ited copies of articles and chapters G.e.,
only portions of works) from CCC-regis-
tered titles for internal use. The license
fee (paid annually) is calculated for each
corporate user on the basis of (a) survey
data, which provide conerete information
about the type of copying occurring within
the particular company or industry, and
(b) user-supplied information about the
licensee’s number and type of employees.
Distribution of royalties collected under
the AAS is determined by the incidence of
particular titles in the survey data. Per-
title fees, set individually by publishers,
are used in the calculation of both the
license price and the annual distribution
to rightsholders.

The establishment of the AAS was a
significant s ¢p in CCC’s development, as
it met the needs of large, for-profit corpo-
rate users by maximizing simple, lawful
access to copyrighted materials while
minimizing administrative record keep-
ing and rayment systems.
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A third major feature of CCC’s current
programs and services developed from the
demand generated by the growing recog-
nition of the global nature of the flow of
information. Users need and want timely
access to works produced throughout the
world. Authors and publishers expect fair
compensation for reproduction of their
works, no matter where that reproduction
or photocopying takes place.

The challenges and complexities cre-
ated by the effort to coordinate the needs
of the many and various interested par-
ties, within the framework of the many
and various national laws, were enor-
mous. In this international context, the
establishment of national Reproduction
Rights Organizatior.s (RROs) has been of
tremendous importance and benefit.

In general, RROs are comparatively
new, with the majority having come into
existence in the last 15 years. In many
countries, they are created by national
legislation or regulations. Also, in many
countries RROs operate under various
forms of statutory licensing systems.
RROs have been establiched in 19 coun-
tries in Europe, North America, Africa
and Asia. The Copyright Clearance Cen-
ter, a purely voluntary system unlike its
European counterparts, is the RRO for
the United States.

The challenge presented by the global
circulation and availability of copyrighted
materials is addressed when RROs enter
into bilateral agreements with each other,
conveying reciprocal licensing authoriza-
tions and royalties for their national
repertories of works. Each of these bilat-
eral agreements is governed by the princi-
ple of “national treatment” as articulated
in the Berne Convention, the primary
international convention in the area of
copyright. Under the principle of national
treatment, each party to the agreement
agrees to treat the rightsholders repre-
sented by the other party in a manner no
less favorable than the manner in which it
treats domestic rightsholders. Thus, oper-
ating in accordance with their own
national system, the RROs are able to
license domestic users, collect the royalty
fees and distribute them, through the
other RRO, to foreign publishers and
authors. Utilizing this structure, CCC
now distributes nearly 25 percent of its

WINTER 1992

ERIC

wll Toxt Provided by ERIC

collections to foreign rightsholders and
has repatriated $5 million to the U.S.

CCC’s most recent program grew o t of
the necessity created by the decision in
Basic Books, Inc. v Kinko's Graphics Corp,
758 F Supp. 1522 (S.D.N.Y. 1991). In this
case, the court ruled that copying by for-
profit copyshops to create course packs for
sale and distribution at colleges and uni-
versities was not “fair use” under U.S.
copyright law. This ruling, in spring 1991,
generated enormous demand by copy-
shops, book stores, campus copy centers
and individual professors for permissions
from rightsholders for use of copyrighted
materials in course packs.

The same conditions exist in the course
pack market as in the corporate market.
There are huge numbers of rightsholders
and users confronting the need to admin-
ister (e.g., intake, track, process, invoice,
follow up, etc.) millions of pcrmissions.
These conditions require a central
rights/royalty clearinghouse like the
CCC.

Essentially a transaction-based pro-
gram, CCC'’s Academic Permissions Ser-
vice (APS) provides course pack permis-
sions either via a catalog ccntaining a
substantial repertory of titles from which
publishers have “preapproved” copying,
or on a case-by-case basis for all other
titles. Although still in its early stages of
development, within its first few months
of operation the APS has registered over
1,000 “preauthorized” publishers repre-
senting some 25,000 titles, and processed
requests for over 10,000 course packs. As
the needs of both rightsholders and users
in this new and complex market become
more clearly defined, CCC will continue
its well-established pattern of working to
refine, adjust and modify the new pro-
gram to accommodate best the needs of
all.

CCC is also seeking to respond to new
necessities created by the needs of new
market sectors, the challenges of new
technologies and the demand for further
streamlining of current programs. For
example, CCC is conducting a pilot pro-
gram that provides limited electronic
access to participating titles for clearly
defined elecironic uses. There is a strong,
persistent and growing demand for lawful
electronic access to copyrighted materials
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as well as for a central, facilitative licens-
ing mechanism. CCC expects to continue
to play a role in the harmonization of
users’ and rightsholders’ needs in this
important area.%

From a simple, unformed idea — a “sug-
gestion of Congress” — the Copyright
Clearance Center has grown into a multi-
faceted, technologically sophisticated ser-
vice organization actively engaged in the
support of the principles of copyright in a
national and international context. In
March 1992, CCC distributed nearly $5.8
million. U.S. copyright law, as originally
conceived, was designed to foster creativ-
ity in the arts and sciences. CCC is proud
of the creativity it has demonstrated in
responding and adapting to the chal-
lenges of technologies and to the needs of
our constituencies.
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Discussions of preservation inevitably
lead to questions about copyright. There
is good reason for the linkage since the
most comnton approach to preserving
library material is to copy it. For some
materials, such as rare books, librarians
may choose to try to preserve the origiral;
such items are valuable not only for their
content, but also as artifacts. In most
cases, however, librarians elect to pre-
serve the content of a work by copying,
rather than trying to salvage the item
itself, for copying is the solution of choice
for a wide range of reasons, including
most prominently the magnitude of the
problem, the level of deterioration and the
availability of financial resources.

The Commission on Preservation and
Access in Washington, DC, was created to
provide an organizational structure to
assist libraries addressing the preserva-
tion prohlem and to promote a funding
plan to achieve the goals of the program.
Working with the National Endowment
for the Humanities and the U.S.
Congress, the Commission helped to
establish a goal to raise the rate of
preservation microfilming to a level that
would enable the nation’s libraries to pre-
serve the intellectual content of three mil-
lion volumes over a 20-year period. But
{he Commission and the libraries with
which it works hope eventually to move
beyond preservation microfilming and
toward a central distribution facility with
documents in digital format:

The ultimate vision is the exis-
tence of a collective knowledge
base, in digitized format, from
which institutions and individu-
als can obtain information in a
variety of formats to serve the

“© 1992 Robert L. Oakley
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COPYRIGHT AND PRESERVATION:
AN OVERVIEW

By Robert L. Oakley*

scholarly objectives and pro-
grams....This initial system
would exist with the expectation
that storage, access, and service
enhancements would evolve with
the increasing use of technology
by scholars, and with the
expanded availability of network
capabilities to the research com-
munity.

This article explores briefly the inter-
face between these visions of preservation
copying and the Copyright Act of 1976, as
amended to date in Title 17 of the U.S.
Code (hereafter referred to as the Act), to
identify what is clearly permitted under
the Act, what limitations it sets, and
where there remain ambiguities forcing
libraries to decide what level of risk they
are willing to assume in order to pursue
their goals.2

WHAT IS IN THE PUBLIC DOMAIN?

The threshold question is whether a
particular work is protected by copyright
orisin the public domain. Any work in the
public domain may be copied and redis-
tributed freely, in microform and even in
digital form.

Works may be in the public domain if
they did not meet the original require-
ments for copyright protection, if that pro-
tection subsequently expired, or if they
fall into certain classes of works that are
not copyrightable. Under the 1909 Copy-
right Act, the predecessor to the current
Act, published worksS containing a valid
notice of copyright were protected at least
as of the date of publication for a period of
98 years. Such works could be renewed for
an additional 28 years. Year by year, the
renewal period was extended until it
reached 47 years, for a total period of pro-
tection of 75 years.
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Under these principles, works that
were published without the required
notice went into the public domain imme-
diately. The number of such warks was
relatively small, however, and it should be
presumed that most published works
were protected at least as of the date of
publication.

After 28 years, works published under
the old Act had to be renewed. According
to statistics from the Copyright Office,*
many, possibly even most, of the works
whose copyright reached the end of their
first term never had their copyrights
renewed. Those works are, therefore, in
the public domain,d and for that reason,
there is a good chance that an s work more
than 28 years old is in the public domain.
Works still in their first 28-ycar peried
(published sinze 1964 but before 1978) or
after the new Act went into effect s'iould
be presumed to be protected. Works older
than 75 years — published before Jan-
uary 1, 1917 — definitely are in the public
domain,

Finally, works of the U.S. government
may not be protected under copyright,
and such works are in the public domain,
except where they reproduce material
that has been copyrighted elsewhere.

WHAT PRESERVATION COPYING IS
PERMITTED?

For those works that are in the public
domain, preservation copying may pro-
ceed without restriction. Multiple photo-
copies or microfilm copies may be made
for use in one library and distributed or
sold to others. The work may be copied
into digital forms, as a text file or as an
image file. The electronic copies may be
kept centrally and distributed over elec-
tronic networks to libraries or individuals
requesting copies.

The situation is much different for
those works that are still protected. The
Act gives certain exclusive rights to the
copyright owner including the right to
control the making and distribution of
copies and the right to display a work pub-
licly.®

§108 of the Act creates a zafe haven for
certain library copying of protected
works, including preservation copying.
This section indicates that under certain
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conditions, it is permissible for a library
to make a single copy “in facsimile form”
of a published work to replace a copy that
is damaged, deteriorating, lost, or stolen
if it has determined that an unused
replacement cannot be obtained at a fair
price.

It is important to note that this section
places a number of limits on preservation
copying. One of the most important is the
single copy limitation “hat applies to all of
the library exemptions contained in §108.
This limitation presents a serious proh-
lem for the preservation community
because currently accepted standards
require the produstion of a minimum of
three copies in most microform-based
preservation projects: one archival copy to
be stored, one production master, and onc
use copy. The preservation portion of §108
clearly did not contemplate the large-
scale, welil-organized programs now
under way to preserve the world’s litera-
ture; it really only dealt with the repro-
duction of a single deteriorated volume to
meet the needs of a library’s own clientele.

A second limitation is that the library
must have made a reasonable effort to
find an unused replacement at a fair
price. This constraint is not unreasonable
for those works that have been published
relatively recently. But large-scale preser-
vation programs — sometimes thought of
as brittle books programs — are dealing,
for the most part, with works that are old
enough for the paper to show noticeable
signs of deterioration. Another copy, even
an unused one, of the same age is likely to
be in a substantially similar condition. As
a result, some libraries have been willing
to assume that unless a work has been
reprinted relatively recently they need
not actually do an exhaustive search for
another copy before proceeding to pre-
serve the original.

The third serious limitation to the
preservation exemption is the limitation
to copying in “facsimile form.” The Act
was passed before telefacsimile was com-
mon, and the legislative history makes it
relatively clear that this wording was
intended to mean that preservation was
only permitted in analog forms, such as
paper or microform, but not in digital
forms.? This restriction supports the
owner’s public display right, but it seri-
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ously undercuts the ultimate vision of the
preservation community cited above.

WHAT ABOUT FAIR USE?

Librarians may cxceed the safe harbor
provisions provided in §108 of the Act, but
to do so they must fall back on the much
moare uncertain provisions of fair use
in§107. Fair use is a rule of reasonable-
ness that calls for the balancing of four
factors to determine whether any given
copying is “fair use” and therefore lawful:
(1) the purpose of the copying; (2) the
nature of the work; (3) the amount and
substantiality of the portion copied; and
t4) the effect of the copying on the poten-
tial market for the work.

Preservation copying,
narrowly defined, is
likely to be found to be
fair use.

Here, the copying would undoubhtedly
be found to he for a good purposc provided
the preservation program was narrowly
defined and not being used as a mecha-
nism to do other things, such as creating a
digital database of relatively current
materials for distribution over a cam-
puswice network. In other words, preser-
vation copying alone would probably meet
the first test, but if the preservation copy
was then being used for other less legiti-
mate purposes, it would raise a serious
doubt. The second criterion -— the nature
of the work — is designed to prevent the
copying of consumable works, such as
workbooks, blank form books. etc. For the
most part, this will not be a factor in nar-
rowly confined preservation copying. The
third factor — the amount of a work being
copied — is negative since by definition
the preservation program will not only
seck to copy complete works. it may well
seek to make multiple copies of complete
works. Finally, the fourth factor — the
effect on the market — is unknown
because it depends on many other things:
how recently the preserved item was pub-
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lished; the intention of the publisher to
reprint; the subsequent distribution of
multiple copies of preserved meaterial; ete.

In general, the conclusion of the author
is that despite the third fair use criterion,
preservation copying, narrowly defined, is
likely to be found to be fair use, Preserva-
tion of libhrary materials is widely viewed
as important. The preservation exemp-
tions now contained in §108 were the first
to he added to the Act when it was drafted
and were never challenged. As a result, it
seems likely that the three copies
required by current preservation stan-
dards would be permitted provided they
were for the preservation of an actually
deteriorating work, not currently in print,
and not used for widespread or general
distribution in a way that would interfere
with the market of the copyright owner. If,
however, librarians exceed a narrow
definition of preservation to make multi-
ple copies for general distribution, to “pre-
serve” new materials as they arrive in the
library, or otherwise interfere with the
market of the publisher, ihen there could
be no fair use.

Similarly. the mere digitization of a
work for preservation purposes, narrowly
defined, would probably be found to be fair
use. But if the librarian were then to
make the digital image available on a
campus network or over the developing
national network, neither §108 nor the
concept of fair use will allow the librarian
to prevail. Congress was worried about
just such a development when it gave the
copyright owners the right to control the
public display of their work.

CONCLUSION

Under the Act there is much tha. librar-
ians can lawfully do to preserve the mate-
rials in their collections, but there is much
more that they want and ought to do. How-
ever, there are limitations and uncertain-
ties that prevent full implementation of a
comprehensive preservation program.
Nonetheless, preservation remains impor-
tant to everyone — librarians for their
clients, publishers for the historical record
of their work, and the nation as a whole for
a commitment to preserving the cultural
achievements of the 19th and 20th cen-

THE BOOKMARK

'Cop'y'ing:
Machines -

Revisited

d

il




S —
>
e
e
P ses——
C——3

———

.t

Ma;(:hi'ne‘sf
Revisited

<

ynf®

turies. Librarians need to begin to work
with publishers and Congress to identify
ways to amend the law within the current
framework to permit a full realization of a
comprehensive preservation program in a
way that does not interfere with the legiti-
mate rights of the copyright owner.
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Telefacsimile technology is becoming com-
monplace in the library world. Its attrac-
tion is its ability to send hard copy docu-
ments at electronic speed to any remote
location where another compatible fax
machine is located. At first glance, it
appears to be at least a partial answer to
an old dilemma for libraries. We have long
been able to communicate loan requests
quickly between libraries through biblio-
graphic utilities and other telecommuni-
cation systems. Document delivery has
continued to be cither slow or expensive,
however, with libraries relying on the
postal service or on couriers. Fax offers a
way for libraries to deliver many types of
documents in response to patron requests
quickly, at a reasonable cost.

Telefacsimile, however, is not without
its problems. The process involves the
copying of materials that may be pro-
tected by copyright. §106 of the 1976
Copyright Act reserves to copyright hold-
ers the rights to reproduce and to dis-
tribute protected works. As with photodu-
plication, each time a librarian transmits
a document using fax, she or he must con-
sider whetner the transaction is permit-
ted under fair use or some other exception
to the copyright law.

This article examines the copyright
considerations related to three common
patron transactions: interlibrary loans,
intrasystem loans and direct patron
requests. In addition to the 18976 Copy-
right Act, the guidelines of The Commis-
sion on New Technological Uses of Copy-
righted Works (CONTU) and language
from the House and Senate reports will be
examined. While the guidelines and
reports are not the law itself, they are
often used by courts to interpret the law,
and thus they have considerable weight in
determining legislative intent and how
the law might apply.
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FAX .— A SPECIAL CASE

By David James Ensign

INTERLIBRARY LOAN

§10¢ - g)2) of the Copyright Act permits
a library to participate in interlibrary
arrangements. The borrowing library
must not engage in interlibrary loan
activity to such an extent that it will sub-
stitute for a subscription or for purchase
of the protected work. CONTU promul-
gated guidelines that are generally
accepted among libraries as defining
appropriate levels of borrowing activity.

Fax as a technology should not present
a problem to libraries wishing to transmit
materials in response to interlibrary loan
requests, as long as the usual copyright
guidelines are adhered to. It is the respon-
sibility of the borrowing institution to see
that proper records are maintained that
will prevent excessive borrowing. Liabil-
ity for infringement might be incurred by
the lending library if requests from any
one institution clearly exceed what is per-
mitted by the guidelines and by the law.

One concern with many of the stand-
alone telefax machines is that a photocopy
must often be made from bound material
before the transmission can be made. Few
of the telefax machines currently used by
libraries permit transmission from bound
materials placed directly on a glass
platen. Thus, the process usually requires
two copies to be made, one in preparation
for transmission and another as a result
of the transmission process. §108(g) pro-
vides that “(t]he rights of reproduction
and dictribution under this section extend
to the isolated and unrelated reproduc-
tion or distribution of a single copy or
phonorecord of the same material on sep-
arate occasions....”(emphasis added).
Copyright holders are likely to argue that
this language is mandatory and that the
statute absolutely prohibits making more
than one copy of protected material
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requested through interlibrary loan. On
the other hand, an argument can be made
that the language is only directory and
that §108(g)(2) and the CONTU guide-
lines emphasize the effect of interlibrary
Iending on the borrowing library, not the
lending library. It is the borrowing
library’s duty to maintain records on such
requests, and the law is concerned with
the cumulative effect of interlibrary loan
transactions to the borrowing library. If
the copy made by the lender in order to
facilitate transmission is destroyed after
the transmission is complete, then the net
cffect to the copyright holder is the same
as if only one photocopy were made and
mailed to the borrower. This is one of
many “gray areas” of the copyright law
that has not been litigated. The library
that chooses to fill interlibrary loan
requests using telefacsimile needs to be
aware of this possible problem and should
have appropriate policies and procedures
in place to insure that telefax copies won't
be retained or reused by the lender.

INTRASYSTEM LOANS

In interlibrary loan transactions, the
borrowing library is administratively
unrelated to the lending library. Intrasys-
tem loans may be distinguished from
interlibrary loans as “borrowing or lend-
ing of librayy materials carried on
between branches or departments within
the same library system as determined by
common funding.” Libraries involved in
intrasystem loans are “both the central
library/headquarters and the branch
libraries/departments of your library sys-
tem or archives.”}

Librarians employed within alarge sys-
tem with branch facilities, such as at
university and public libraries, or by a pri-
vate enterprise with multiple offices, such
as a law firm with offices and library facil-
ities in different cities, might be tempted
to consider lending among such facilities
to be interlibrary loan transactions. The
CONTU guidelines make it clear that
intrasystem lending was never intended
to qualify as interlibrary loan. Intrasys-
tem lending might be used for two pur-
poses: to provide materials to a patron of a
remote branch who is not employed by the
parent organization; or, at private library
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facilities, to send materials needed by
employees of the organization.

If the requested materialg are being
supplied directly to a patron at a public
facility, the same restrictions apply to
materials transmitted by fax as would
apply to materials copied for the patron at
a staffed copy center run by the library.
§108(a) allows for such reproductions to
be made and distributed, providing that
there is no direct or indirect commercial
advantage, that the facility is open to the
public or available to researchers not
affiliated with the parent institution, and
that the reproduction includes a notice of
copyright.

Whenever telefacsimile
is added to library
services, it is important
for administrators to
develop written

policies and procedures.

There is some disagreement as to
whether §108 allows libraries affiliated
with for-profit institutions to provide
reproductions. While an early Senate
report indicates.that this might be imper-
missible,2 later legislative history suggests
that if other provisions of §108 are met, it
might be allowed.3 Thus, a library in a for-
profit institution providing copies under
§108 could do so only in isolated, sponta-
neous instances, and not as part of a sys-
tematic effort or to provide multiple copies.

Even if the material is to be faxed
among branches for use by employees of a
for-profit organization, such copying may
be permitted under §108 so long as there
is no systematic effort to substitute copy-
ing for subscription or purchase. It is clear
that for-profit organizations may not do so
in accordance with a plan to substitute for
subscription or purchase.

Under §108, a library in a profit-making
organization would not be authorized to:

(a) use a single subscription or

copy to supply its employees with
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multiple copies of material rele-
vant to their work; or

(b) use a single subscription or
copy to supply its employees, on
request, with single copies of
material relevant to their work,
where the arrangement is “sys-
tematic” in the sense of deliber-
ately substituting photocopying
for subscription or purchase....

Isolated, spontaneous mak-
ing of single photocopies by a
library in a for-profit organiza-
tion, without any systematic
effort to substitute photocopying
for subscriptions or purchases,
would be covered by §108, even
though the copies are furnished to
the employees of the organization
for use in their work.4

Because of the speed with which mate-
rials can be transmitted from one branch
facility to another, librarians may be
tempted to realize savings in materials
budgets by faxing materials among the
branches or from the main library. This
was specifically anticipated when the
1976 Copyright Act was considered, and
the Senate disapproved of these arrange-
ments.

“While it is not possible to formu-
late specific definitions of system-
atic copying’, the following exam-
ples serve to illustrate some of the
copying prohibited by subsection
(g).

...
(2)...

(38) Several branches of a
library system agree that one
branch will subscribe to particu-
lar journals in lieu of each branch
purchasing its own subscriptions,
and the one subscribing branch
will reproduce copies of articles
from the publication for users of
other branches.”®

DIRECT PATRON REQUESTS

Some libraries may receive requests
directly from patrons who contact the
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library by telephone asking to have mate-
rials telefaxed to them. Because the
library is supplying the materials directly
to the patron, this situation is analogous
to one where the patron requests photore-
productions at a copy center staffed by
library personnel. Such transactions do
not qualify as interlibrary loan transac-
tions because the material is being sent
directly to the patron, and not to another
library for the patron. As such, the library
supplying materials directly to the patron
via telefax does not qualify for the protec-
tion given under §108(g)2) and interli-
brary loan guidelines. Specifically, liabil-
ity for copyright infringement is not
shifted away from the library supplying
the materials, nor from its employees.

The same restrictions outlined in
§108(a) apply that were discussed above
in connection with faxing material from
one branch within a system to another for
patron use. The copy should be supplied
without commercial advantage and a
copyright notice should be placed on the
copy. Some libraries of for-profit institu-
tions may not be able to supply materials
using fax to patrons.

FAIR USE

Since many libraries affiliated with for-
profit organizations may make only lim-
ited use of telefax to supply documents
for employees, they must rely on fair use
for most such reproduction. Unfortu-
nately, fair use can limit what may be
transmitted.

Telefax may not be
used to transmit
materials routinely
among libraries in a
multibranch system.

§107 of the Copyright Act enumerates
four factors to be considered in determin-
ing the fair use of copyright protected
material:

(1) the purpose and character of the use,
including whether such use is of a
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commercial nature or is for nonprofit
educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the
portion used in relation to the copy-
righted work as a whole; and

(4) the effect of the use upon the poten-
tial market for or value of the copy-
righted work.

If the material is to be used for a com-
mercial purpose, and if a substantial por-
tion of the work is being faxed, then the
use is less likely to qualify as a fair use.
While the photoreproduction of an entire
article for scholarly research was deter-
mined to be a fair use in Williams &
Wilkias Co. v. United States,b reproduc-
tion of as little as 5 percent of a book for a
commercial purpose was found to “weigh
heavily against the defendant” in deter-
mining fair use in Basic Books v. Kinko’s
Graphics Corp.7 Because of the limita-
tions on the amount of a work that may be
copied, it is unlikely that the telefax will
be of much value for the purpose of trans-
mitting materials among private libraries
for commercial purposes.

CONCLUSION

Telefacsimile may be a quick and inex-
pensive way to deliver documents
requested through interlibrary loan. Tele-
fax may not be used to transmit materials
routinely among libraries in a multi-
branch system. Transmissions among
branches may only be permitted in spon-
taneous, isolated instances. Patron
requests communicated directly to the
library may be filled by telefax. In all
cases, if the library is using equipment
that requires that a photocopy of bound
material be made in order to facilitate
transmission, then librarians should be
aware that a strict interpretation of §108
may mean that such transmissions are an
infringement.

Whenever telefacsimile is added to
library services, it is important for admin-
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istrators to develop written policies and
procedures. Telefax service can add a
significant burden to existing staff and
resources. The telefax technology has
become sufficiently commonplace that
there is great demand for document
transmission. Library personnel and
resources may not be able to adequately
support the demand in all cases. Carefully
written policies and procedures will help
to avoid copyright infringement.
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THE MYTH OF LIBRARY IMMUNITY FROM
COPYRIGHT INFRINGEMENT

By Randall Coyne*

Polly Proprietor, a moderately successful pawnshop
owner, sells a handgun and bullets to Reggie Robber.
Robber tells Polly that he needs the gun because he
intends to rob a nearby bank. Polly shakes her head in
disgust and hands the revolver to Robber in exchange
for $75 cash. While still in the pawnshop, Robber loads
the weapon. He then marches directly to the bank. Rob-
ber approaches the nearest teller, brandishes his
weapon and demands money. When the teller hesi-
tates, Robber shoots and the teller is fatally wounded.

Back at the pawnshop, Polly learns of the bungled
bank robbery and is visibly upset. Her distress esca-
lates into terror, however, when officers arrive and
arrest her as an accessory before the fact in connection
with the murder at the bank.

And just what, you may rightfully be asking yourself
at this point, does the parable of Polly Proprietor have
to do with online catalogs? Simply (and perhaps shock-
ingly) this: just as Polly may be criminally responsible
because she sold a gun knowing that the purchaser
intended to use it to commit a dangerous crime, librari-
ans everywhere face the risk of copyright liability for
the infringing activities of their employees and
patrons.

Since the first xerographic image was produced more
than 50 years ago, the copying industry has “growed
like Topsy.” Each year, billions of copies are produced
and millions of dollars are generated. Not surprisingly,
many of these copies are unauthorized reproductions of
copyrighted works. Many of these infringing copies,
moreover, are made on the premises of libraries, by
library employees and patrons. Nonetheless, until rela-
tively recently, library liability for copyright infringe-
ment seemed remote.

THE RISK OF LIABILITY

The myth of library immunity from copyright
infringement may have originated in a much-heralded
1973 decision of the United States Court of Claims.1
Williams & Wilkins Publishing Company sued the
National Institutes of Health Library and the National
Library of Medicine for copyright infringement.
According to Williams & Wilkins, both libraries vio-
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lated the copyright law by making unauthorized photo-
copies of articles contained in certain medical journals
that Williams & Wilkins published.

The court disagreed. Several factors persuaded the
court that the libraries were making fair use of the
copyrighted matcrial. First, both libraries were non-
profit organizations. Secondly, both libraries placed
strict limitations on their photocopying practices.
Thirdly, library photocopying w=s commonplace.
Finally, because both libraries were engaged in the
advancement and dissemination of medical knowledge,
medical science would suffer grave injury if the photo-
copying services were discontinued.

Unscrupulous patrons pose a
dzﬁerent challenge to lzbrarzes

Since 1973, however, the general risk of liability for
copyright infringement has increased dramatically,
largely as the result of two related actions by Congress.
In 1976, Congress passed the current version of the
copyright law. In addition to codifying the fair use
defense to copyright infringement, the new law
included a section devoted entirely to certain types of
library copying. The following year, Congress prompted
the establishment of the Copyright Clearance Center to
facilitate compliance with the copyright laws.2 Taking
Congress’ cue, copyright owners have successfully sued
corporatijons, copyshops, a university and even faculty
members. In each case, publishers were able to extract
favorable settlements from the allegedly infringing
defendants. However, because these cases were settled
by agreement of the parties without a definitive judicial
ruling on infringement, their value as binding legal
precedent was nonexistent and their significance was
vastly underestimated.

That all changed on March 28, 1991, when copyright
owners won a landmark judicial decision against
Kinko’s Graphics, a corporatlon consisting of 300 copy-
shops nationwide.3 Kinko’s admitted that two of its
copyshops photocopied without authorization excerpts
from the copyright owners’ books and compiled them
into course packets that were soid to Columbia Univer-
sity and New York University students. Kinko’s
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argued, however, that its reproduction of the copy-
righted materials was fair because the copies were
made for an educational purpose. After all, the photo-
copying was done at the behest of college professors and
the course packets were ultimately sold to college stu-
dents.

The Federal district court disagreed and ordered that
Kinko’s stop its infringing activities and pay the copy-
right owners damages of $510,000, pl:s their court
costs and attorney’s fees. More imnportant, copyright
plaintiffs finally gained rossession of a potent weapon
for their anti-infringement arsenal: a decidedly favor-
able judiciai decision that carried precedential value.

Now that publishers have drawn first blood in the
battle over the reproduction of copyrighted materials,
an increase in copyright infringement litigation is
inevitable. And as copyright owners become more will-
ing to sue to enforce their rights, the risks of library lia-
bility are certain to increase concomitantly. Even in
cases where the illegal reproduction is committed by a
library patron, libraries should expect to be sued along
with the infringing patron. And why would a copyright
owner seek to sue a library whose patron has violated
the law? Perhaps the simplest answer is that given by
Willie Sutton, a notorious criminal, who when asked
why he robbed banks replied, “That’s where the money
(isl.”

What of the librarian who
observes a patron monopoliz-
ing the photocopier for hours at
a time, stuffing a seemingly
endless supply of dimes into
the belly of the beast?

“VICARIOUS LIABILITY” AND “CONTRIBUTORY
INFRINGEMENT”

Two related doctrines of copyright law, vicarious lia-
bility and contributory infringement, support the impo-
sition of liability in certain circumstances for the acts of
infringement committed by others. Under vicarious lia-
bility, a person who profits from the infringing acts of
an another, and who has the right and ability to super-
vise the infringer, will be held liable. This branch of lia-
bility is rooted in the hoary concept of respondent supe-
rior, under which the master is held liable in certain
cases for the wrongful acts of his servant. Conse-
quently, ignorance of the direct infringer’s illegal con-
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duct would furnish no defense. Put inore directly,
libraries can be held liable for the infringing acts of
their employees, even if the employees’ supervisors are
blissfully unaware of the infringing activity. Thus,
whether or not detected by the library employer, the

-employee who engages in unauthorized photocopying

of copyrighted material in excess of the amount permit-
ted by law subjects both him/herself and the library
employer to liability.

Less insidious but fraught with equal danger is the
doctrine of contributory infringement. There are two
branches of contributory infringement. First, anvone
who knowingly induces, causes, or materially con-
tributes to the infringing conduct of another may be
held legally responsible as a contributory infringer.
Conceivably, merely making a photocopier available to
a patron you have reason to know is violating the copy-
right law by making unauthorized photocopies would
constitute a material contribution to infringing conduct
and trigger liability.

Secondly, anyone who provides another person with
the means to infringe knowing that the person intends
to infringe may be held liable. Therefore, the careless
librarian who allows a patron to check out a copy-
righted work knowing of the patron’s intention to ille-
gally reproduce the work may be found guilty of con-
tributory infringement. Moreover, the librarian’s
attitude toward the patron’s intention does not affect
his or her culpability; that is no greater if the librarian
condones or is indifferent about the patron’s plans to
violate someone’s copyright than if he or she is praying
fervently that the patron will recognize the error of
his/her ways in time.

As repositories of vast collections of copyrighted
materials, libraries are pregnant with the seeds of
infringement. Additionally, in most libraries the tools
of infringement abound. Modern libraries typically own
several species of reproduction equipment ranging
from photocopiers, microfilm and microfiche printers to
audiocassette and videocassette recorders. This rather
unique proximity of copyrighted materials and the
tools of copyright infringement renders libraries espe-
cially amenable to copyright violations. Consequently,
libraries may have a special duty — both legally and
ethically — to guard against copyright infringement.
Part of the difficulty in discharging this duty stems
from the fact that the sin of illegal copying is committed
with equal facility by overzealous employees and
unscrupulous patrons alike.

The risk of vicarious liability posed by overzealous
employees can be significantly reduced — if not com-
plutely eliminated — by library employers willing to
take preventive measures. In particular, employee edu-
cation coupled with supervision can effectively elimi-
nate library liabili‘% t,”%r the infringing acts of employ-
ees. 2O
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So far, very few cases involving library liability for
infringement have reached the courts. Consequently,
libraries seeking to teach their eraployees how to com-
ply with the copyright .aw must rely almost exclusively
on the statute itself. Two separate but interrelated sec-
tions of the Copyright Act of 1976 are critically impor-
tant. §107 provides an exception to copyright protection
for certain “fair uses” made of copyrighted works. §108
provides an exemption from copyright liability for cer-
tain library services. Unfortunately, §107 is so general
it provides very little guidance. Conversely, §108 suf-
fers from the opposite problem of drowning the reader
in prolixity. Nonetheless, charting a safe course
through the choppy waters of library liability requires
an understanding of both sections of the Jaw.4

If a particular library (or archives) otherwise
qualifies for the protections of §108, the library’s
employees will also be protected if they are acting
within the scope of their employment. Put differently, if
an employee is not engaged in the performance of
his/her duties when he/she reproduces or distributes a
copyrighted work, any protection from a claim of
infringement he/she would otherwise enjoy evaporates.

Unscrupulous patrons pose a different challenge to
libraries seeking to avoid contributory infringement.
Fortunately, much of the risk of contributory infringe-
ment can be easily eliminated. When library patrons
use reproduction equipment located on library premises
(whether coin-operated or otherwise) to reproduce copy-
righted materials, §108(f)(1) provides a relatively
straightforward rule. Libraries and their employees
that otherwise qualify for §108 protection will not be
held legally responsible for the infringements of patrons
using the library’s reproduction equipment if two condi-
tions are satisfied: (1) the use of the reproduction equip-
ment is unsupervised; and (2) a notice is displayed on or
near the equipment stating that the making of a copy
may be subject to copyright law.

So, what of the librarian who okserves a patron
monopolizing the photocopier for hours at a time,
stuffing a seemingly endless supply of dimes into the
belly of the beast? Assuming the machine bears an
appropriate copyright warning, the library would not
be contributorily liable for the patron’s infringements
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as long as the library does not supervise the patron’s
use of the machine. Although this “see no evil” defense
to contributory infringement may be sound legally, eth-
icaily it leaves much to be desired. Notwithstanding a
lack of legal duty, a librarian possessing a reasonable
suspicion that a patron may be using library property
to violate the copyright law may have a moral duty to
investigate further. And if the investigation reveals
that the patron is infringing, the librarian, at a mini-
mum, should stop the infringement immediately.
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FAIR USE AND UNPUBLISHED MATERIALS

By Sara Robbins

“Notwithstanding the provisions of §106. the
fair use of a copyrighted work, including such
use by reproduction in copies...for purposes such
as criticism, comment, news reporting, teaching
(including multiple copies %r classroom use),
scholarship, or research, is not an infringement
of copyright. In determining whether the use
made of a work in any particular case is a fair
use the factors to be considered shall include —

(1) the purpose and character of the use, includ-
ing whether such use is of a commercial
nature or is for nonprofit educational pur-
poses;

(2) the nature of the copyrighted work:

(3) the amount and sabstantiality of the portion
used in relation to the copyrighted work as a
whole; and

(4) the effect of the use upon the potential mar-
ket for or value of the copyrighted work.”1

This §(107) of the Copyright Act of 1976 codified the
common law doctrine of fair use and created the right to
use copyrighted materials under certain circum-
stances. Unfortunately, issues such as what uses actu-
ally constitute “fair use,” what types of materials are
capable of fair use, and what circumstances allow for
such use, all contribute today to a confusing state of
affairs that is reflected in both the legal and literary
worlds. Fair use of unpublished materials is just one
aspect of the debate, but it is one currently undergoing
significant legal activity in both the courts and
Congress. Among those affected by this issue are
librarians and archivists whose respensibilities include
the administration of collections of unpublished mate-
rials, which generally encompass personal papers, let-
ters, journals or diaries, and earlier drafts of or
unfinished works.

The variety of elements implicated in this issue
include, among others: 1) the policies behind copyright
law, generally, and fair use, specifically; 2) the “unpub-
lished” nature of materials; 3) the “idea vs. expression”
debate and 1ts role in the fair use analysis; 4) the use of
unpublished sources by researchers, scholars, journal-
ists and others; and 5) the role of librarians and
archivists.

It is vital that one remembers the policies behind
copyright law and the protections it provides: to pro-
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mote the public welfare and the betterment of society
through the creative efforts of authors, artists, and sci-
entists. By affording such individuals appropriate
incentives and protection, copyright makes it possible
for them to produce such works. This basic concern is
reflected, first in the U.S. Constitution, and subse-
quently in the various copyright acts enacted by
Congress since 1790. Article I, §8, cl. 8 of the Constitu-
tion gives Congress the power: “To promote the
progress of Science and useful Arts by securing for lim-
ited Times to Authors and Inventors the exclusive
Right to their respective Writings.” The Constitution,
through Article I, §8, cl. 18, also grants Congress the
power to enact those laws nece- .ary to implement this
power, and it has so acted, with the latest effort being
the 1976 act.

This legislative activity has been supplemented by a
history of judicial activity that has expanded upon the
law of copyright, creating many common law rights and
protections. One such development was the common
law doctrine of fair use, which permitted individuals,
not the copyright owners, to use otherwise copyrighted
materials without the consent of the copyright owner,
s0 long as this use was justified. Such use, if justified,
could be asserted as an equitable defense to claims of
copyright infringement. In Folsom v. Marsh,2 the court
articulated various factors to be considered in the anal-
ysis of whether or not a use was justifiable:

...nature and objects of the selections made,
the quantity and value of the materials used,
and the degree in which the use may prejudice
the sale, or diminish the profits, or supersede the
objects of the original work.

This concept of fair use recognized that copyright
owners did not possess an absolute monopoly over their
works, as this would only subvert the underlying policy
of copyright by limiting access to and use of the copy-
righted works. “The fair use doctrine strikes a balance
between the policies of fostering creativity and encour-
aging wide dissemination and use of creative works.”4
In one of the major cases debating this issue, Williams
& Wilkins Co. v. United States,S a publisher of medical
journals sued the National Institutes of Health and the
National Library of Medicine for copyright infringe-
ment, because of their photocopying of entire articles
from medical journals at the request of medical
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researchers. The Court found that the benefits to be
derived by the dissemination of the information con-
tained in these articles justified such use of the copy-
righted works, especially in light of insufficient proof of
injury suffered by the publisher in terms of subscrip-
tion revenues:

Although both harm to the publisher and harm
to medical progress were far from certain, an
adverse effect of a finding of infringement on
medical research appeared more imminent and
more important than a somewhat speculative
decrease in the publisher’s income.

The various factors articulated by the courts were
ultimately codified in the 1976 copyright law, which
made fair use an exception to the exclusive rights
granted copyright owners, rather than a defense to an
action of copyright infringement. With this codification,
Congress clearly stated its intention not to change the
law: “§107 is intended to restate the present judicial
doctrine of fz,a_,ir use, not to chonge, narrow, or enlarge it
in any way."’

Yet this is, in fact, what appears to have happened.
Prior to the 1976 act, only published materials were
afforded statutory copyright protection; unpublished
materials received protection through common law
copyright, which granted perpetual copyright protec-
tion to these materials, until such time as the copyright
owner chose to publish them. Several theories were
implicated in this common law doctrine, including the
presumption that until or unless an author publishes
his or her work, he or she has signified an intent not to
publish, a right of privacy afforded individuals and
their families, and a right or freedom not to speak.
Under this common law right, special deference was
given to unpublished materials, especially letters, such
that it was never “fair use” to use these materials with-
out the consent of the copyright owner. With the pas-
sage of the 1976 act, unpublished materials were incor-
porated into law, since copyright protection attaches as
soon as a work is fixed in a tangible medium of expres-
sion, regardless of publication.® Although these mate-
rials are now subject to the fair use analysis described
in §107, in fact the statute also prohibits any unpub-
lished materials from entering the public domain
before December 31, 2002. [17 U.S.C. §303 (1988)]. At
that time, the unpublished materials of any individual
who has been dead for 50 years will lose copyright pro-
tection.

While many cases have addressed the various factors
to be considered under §107, those involving unpub-
lished materials have considered the “nature of the
work” to be of prime importance and, in fact, often
determinative of the issue. The common law presump-
tion against fair use of unpublished materials appears
to be alive and well.
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There have been several major cases addressing the
use of unpublished materials in the last 15 years,
These include Harper & Row v. Nation Enterprises,g
Salinger v. Random House,19 New Era Publications
Int'lv. Henry Holt & Company.u and Wright v. Warner
Books.12 In order to understand the current state of
the law, a brief review of each of these cases is appropri-
ate. [Editor’s Note: See the article “News from the
Courts” by Joanne D.S. Armstrong on pages 111-117 of
this issue.]

The Court seems to be
interested in securing the role
of libraries and archives in the
research process and the
creative efforts of authors and
scholars

Following the New Era decision in 1990, both the
House and Senate introduced identical bills, H.R. 4263
and S. 2370 respectively, seeking to amend §107 to
include specifically the words “whether published or
unpublished” after “fair use of a copyrighted work.”
According to Representative Kastenmeier, sponsor of
the House bill, the purpose of the bills was to “give the
courts sufficient flexibility in making both a fair use
determination and a decision about whether injunctive
reliefis apprOpriate.”13 The impetus was a fear of a per
se rule against fair use of unpublished materials that
appeared to be resulting from the line of cases, which
failed to take into account the original intent of both
the Constitution and the 1976 act. During the hearings
conducted by House and Senate subcommittees, testi-
mony was heard from Ralph Oman, the Register of
Copyrights, and written testimony was submitted by
the American Association of Law Libraries and the
American Library Association in conjunction with the
Association of Research Libraries, among others. Each
of these witnesses expressed concern that the cases, as
decided by the Second Circuit, would have a chilling
effect on legitimate, fair uses of unpublished mat rials,
as well as impose significant burdens upon those
responsible for the administration of such materials.
However, concerns were also expressed about legisla-
tive interference with judicial activity and whether the
proposed amendment would in fact accomplish its goal.
Further discussion led to the suggestion that fair use
for such materials be explicitly limited to “history, biog-
raphy, fiction, news and general interest reporting, or
social, political or moral commentary.”14 The bill was




not voted on during the remaining months of the 101st
Congress, and so died.

This did not stop legislative action, though. In May
1991, new bills, S. 1035 and H.R. 2372, were introduced
that proposed adding the following language to the end
of §107:

The fact that a work is unpublished is an impor-
tant element that tends to weigh against a
finding of fair use, but shall not diminish the
importance traditionally accorded to any other
consideration under this section, and shall not
bar a finding of fair use, if such finding is made
upon full consideration of all the above factors.

The Senate bill was passed in September 1991 and
referred to the House Judiciary Committee in October.
The House, whose bill also covered other issues,
dropped the fair use provision in November; it has not
yet considered the Senate version. On March 5, 1992, a
new bill, H.R. 4412, was introduced in the House, rec-
ommending the inclusion of the following at the end of
§107:

The fact that a work is unpublished shall not
itself bar a finding of fair use if such finding is
made upon consideration of all the factors set
forth in paragraphs (1) through (4).

On March 12, 1992, this was approved by the subcom-
mittee.

Once again, these bills aim to “clarify the application
of the fair use doctrine to unpublished works, in
response to recent decisions of the United States Court
of Appeals for the Second Circuit.”15 The Senate com-
mittee report states explicitly that the bill intends to
overrule the Court’s “overly restrictive language of
Salinger and New Era with respect to the use of unpub-
lished mate..als and to return to the law of fair use as it
was expressed in Harper & Row.” Congress is seeking to
give proper, but not undue, consideration to the nature
of unpublished materials in the fair use analysis The
result should be a balance between the dissemination of
creative ideas and the protection of creative expression.
According to the committee report, the Senate bill is
intended to apply only to uses of letters, diaries and sim-
ilar materials; it does not affect the principle of fair use
as it applies to unpublished business or technical docu-
ments or unpublished computer programs. Since there
are now two different versions attempting to accomplish
the same result, the differences will have to be ironed
out by a conference committee. It will be interesting to
see what ultimately develops.

THE BALANCE OF RIGHTS

The use of unpublished materials by researchers,
scholars, journalists and others raises fascinating
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questions on the balance of rights under copyright law,
Congress consciously included unpublished materials
in its enactment of the 1976 law, but also specifically
included two exceptions to guarantee the public’s right
of access to the entire range of materials now covered

“by the law. These exceptions are fair use and the right

of reproduction by libraries and archives, so long as cer-
tain requirements are met. They recognize the need of
authors, researchers and others to selectively use the
contents of unpublished materials, in reality the efforts
of another, in order to produce subsequent works,
thereby advancing the public welfare through these
new ~eative efforts.

The process of scholarly research demands that
responsible practitioners draw upon and even quote
from unpublished materials in order to reveal the
“truth” about the subject. Yet the subjects, their fami-
lies, and other interested parties often seek to prevent
such disclosures, viewing them as invasions of their
privacy and contrary to their rights not to have the con-
tents revealed to a curious public. Biographers have
been sued for defamation, invasion of privacy and
breach of contract, among others, including the already
described actions against the unauthorized use of
unpublished materials. Significantly, much of this liti-
gious activity has come about subsequent to the enact-
ment of the 1976 law. Under the common law doctrine,,
apparently, the use of unpublished materials, including
quotations, was more widely accepted.

The consequence of this change has been a chilling
effect on the efforts of biographers and other serious
researchers. Among the results have been the cancella-
tion of some works, the revision of manuscripts delet-
ing all quotations or close paraphrases, and the trans-
formation of expression into fact without provision of
the supporting texts or sources. Cne author has written
that

the inability to use quotations as fact to support
a controversial or unusual interpretation dis-
courages insightful and meaningful biographies.
In their place will appear books that reinforce
popularly accepted “truths” about the subject
and avoid primary document research; after all,
what’s the point of research if a good unpub-
lished quotation can be used only where the

biographer can find some way to rephrase it as a
“fact.”10

Failure to meet the standards articulated in the cases
can result in injunctions against the publication of the
infringing materials and/or the award of substantial
damages. The law, as developed in the recent cases, at
least up to the latest Second Circuit decision in Wright
v. Warner Books, has placed a significant burden on the
biographer or researcher to seek consent from the copy-
right owner or else not use the unpublished materials.
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Complying with the law requires the researcher to
identify, loczte and contact the copyright owner of
every item to be used. This can be extremely difficult,
especially with the passage of time. Among the compli-
cations may be identification of and communication
with the writers of letters, who may have changed their
names, moved or died.

The very narrow
interpretations have had the
effect of inhibiting the creative
works the 1976 act intended
to guarantee.

While the actual effects of these cases are not yet
clear, testimony from the July 1990 hearings on the
first “fair use” bills indicate that both authors and pub-
lishers are reconsidering their use of such materials.
The efforts required can be overwhelming, and, even
with such efforts, success is uncertain because of the
copyright owners’ increasing desire for privacy. Fami-
lies may be concerned with protecting not only them-
selves but also the image of the author of the unpub-
lished materials; they may be more interested in
remuneration for the use of the materials than the
author was; they may not understand or even respect
the intentions of the author regarding the publication
of these materials. Often, authors have requested tnat
their unpublished works be destroyed upon their death
or subject to limited access by others; yet, minny fami-
lies and heirs have ignored these directives. ['his has
led to concern that authors may choose to burn their
materials rather than face undesired actions upon or
uses of them. It is also possible that, in order to use the
materials, a researcher may be required to become an
“authorized” biographer, subject to the demands of the
copyright owners. The very narrow interpretations
have had the effect of inhibiting the creative works the
1976 act intended to guarantee.

Libraries and archives may also be affected by these
developments. It is important to remember three
points: First, the donation of unpublished materials to
a library or archive has no effect on the copyright pro-
tections afforded these materials on the rights of the
copyright owners. Second, §108 of the copyright law
grants libraries and archives the right to reproduce
unpublished materials within their collections, pro-
vided certain conditions are met. Included in this sec-
tion is the right of users to make copies of library mate-
rials for scholarly or research purposes. Third, under
the law, all unpublished materials created before Jan-
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uary 1, 1978, have copyright protection until at least
January 1, 2003; all works created after January 1,
1978, have protection until at least 2028. To these con-
siderations must be added the doctrine articulated in
the above-mentioned cases, which seems to restrict the
use of such materials in research libraries, contrary to
both constitutional and legislative intent. The result is
a confusing state of affairs for libraries and archives. It
has even been suggested that libraries could be held
liable for contributory infringement should scholarly
uses of such materials not be considered fair use.

Many libraries have required researchers who wish
to access unpublished materials, including letters,
journals, diaries, earlier versions of published works
and unfinished works to sign contractual agreements
that may include restrictions on the use of such materi-
als. The agreements may require special permission to
use unpublished materials, separate permission from
the library or its agent to publish such materials wholly
or in part, and permission of the copyright owners for
certain other uses. Libraries generally make no repre-
sentation that they are the copyright owners of the
materials; in fact, they affirmatively act to counter any
such impression by specifically distinguishing, in per-
mission letters and other documents, between the
physical ownership of the materials and the ownership
of literary rights or copyrights in the same materials.

The Wright case included as one of its claims that
Margaret Walker, the biographer, violated an agree-
ment between her and Yale University’s Beinecke
Library on the use of the Wright materials. The Second
Circuit read the agreement very narrowly, finding that
the phrase “may not be published in whole or in part”
did not encompass “paraphrasing of facts or ideas, nor
even of expression contained in the manuscripts,”l'7
but rather “publication” in its most exact definition.
The Court could not accept an interpretation of such an
agreement that would permit a library to provide
access to these materials but then prohibit any mean-
ingful use of them by scholars and researchers. Accept-
ing the conclusion of the District Court opinion in
Salinger, this Court refused to read into such access
agreements greater protections for copyright owners
than can be found in the copyright act itself. It also
quoted the concern expressed by the District Court in
the instant case:

Indeed, any more restrictive interpretation of
the agreement on the use of the collected materi-
als would amount to a finding that Yale Univer-
sitv scught to prevent the airing of historical
facts rather than the unfair exploitation of
another’s creative imagination or style — a
finding at odds with the very purpose of a great
university. 1

The Court seems to be interested in securing the role
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of libraries and archives in the research process and
the creative efforts of authors and scholars as intended
under the Constitution, in addition to their role of mak-
ing such materials accessible to the public by continu-
ing to serve as repositories for them. This also serves to
benefit society and promote the general welfare.

In order to maintain such roles, libraries and
archives must continue to exercise caution in and con-
trol over the use of unpublished materials. Yet it is pos-
sible to overcompensate, to be more conservative than
required. Some access agreements include restrictions
on the use of reproductions of such materials. The Har-
vard Law School Library, for example, includes in its
Application for the Examination of Manuseripts the fol-
lowing paragraph:

If this application includes a request for photo-
graphic or other reproduction of any manusecript
listed below, I agree that the reproduction is to
be made solely for my convenience in examining
the manuscript: that it is to be returned upon
completion of my work; that the reproduction
will not itself be reproduced; and that it will not
be examined by or transferred to any other per-
son or institution without the prior permission
of the Librarian of the Harvard Law School
Library.

This may be unnecessary protective action, and it may,
in fact, interfere with the rights granted to users by
§108(d). Yet who can blame institutions for trying to
thus insulate themselves from burdensome responsi-
bilities and costly lawsuits?

It has been suggested that libraries and archives
may have to assume the role of securing the proper per-
missions from copyright owners for materials in their
collections, a function normally carried out by authors
and researchers themselves. The effort for institutions
would multiply exponentially, given the number of indi-
viduals who would demand such assistance, the costs
would be prohibitive, and the legal responsibility for
the results of such efforts, in the aggregate, would be
intolerable.

Evidently, the current state of affairs regarding fair
use and unpublished materials is quite unsettled.
Through the line of cases starting with Harper & Row
v. Nation Enterprises and continuing to the District
Court opinion in Wright v. Warner Books, there seemed
to be a consistent narrowing of any legitimate uses of
unpublished materials by biographers and other
researchers. Congress appears intent to halt this trend,
to secure at least limited fair use. The Second Circuit,
in its opinion on Wright, whether through its own ini-
tiative or in response to Congressional activity, then
took steps to provide judicial guidance and support for
the balancing of the various interests involved. It is
unclear what impact this decision will have on the
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pending legislation. Already the relevant provision in
H.R. 2372 was dropped because the subcommittee was
persuaded that the appellate decision resolved the
problem. Yet, just in March 1992, a House subcommit-
tee approved H.R. 4411. With two differing versions
pending, the prospect of legislation is just as uncertain.

Where scholars and researchers, libraries and
archives stand now as regards appropriate conduct is
also unciear. Two major courses of action are available:
to follow the most narrow interpretations of the courts,
with their per se presumption against fair use of unpub-
lished materials, in order to be safe from charges of
copyright infringement; or to accept the reasoning of
the latest case and the presumed in:ient of pending leg-
islation and require all involved, including authors,
scholars, researchers, publishers, libraries and
archives, to evaluate the planned uses of such materi-
alsin light of the criteria provided in §107, ar.d then act
responsibly. Either path will impose burdens on the
participants, possibly significant consequences on the
products of the creative efforts, and possibly the risk of
litigation and monetary damages. Until there is fur-
ther clarification by either the courts or Congress, all
participants in this process will have to made con-
scious, deliberate choices as to the approach or
approaches to follow.
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CIRCULATING MEDIA IN PUBLIC LIBRARIES:
WHAT IS LEGAL? WHAT IS SAFE?

By Mary Keelan

"he issue of the copyright law and audiovisual and
multimedia materials in libraries, especially public
libraries, has many potential pitfalls that were hardly
thought of two or three vears ago. Before 1990, the
American Library Associatioi. and the American Film
and Video Association (formerly the Education Film
Library Association) sponsored panel discussions with
speakers from AIME (Association of Independent
Media Exhibitors) and MPAA (Motion Picture Associa-
tion of America) who were educating and exhorting
librarians to abide by public performance video “laws,”
rights concerning duplication and legal distribution,
restrictions on interlibrary loan of media materials,
and licensing regulations. The 1990s are hardly under
way, and already the front line librarian has to deal
with all of the above as well as the new copyright ques-
tions raised by the new multimedia.

The copyright law for librarians circulating media
materials, as understood before 1990, and circulating,
creating and using mu.timedia in the post-1990 mean-
ing of the term, needs reexamination, for “Already, to
ensure a democratic distribution of information
through new technology, libraries are playing a role in
the restructuring of intellectual propert{ policy that
will empower society in the next century.”

In the pragmatic world of the public librarian, issues
of copyright and media materials loom in the back-
ground, or the foreground, on a daily basis. Fer
instance, what appears on the surface to be a simple
transaction of circulating a video raises an array of
copyright issues, daunting to the most knowledgeable.
Itis a true Scylla and Charybdis experience.

My introduction to this experience dates to 1985 dur-
ing my first month as Head of the Audiovisual Depart-
ment at the Mid-Hudson Library System. I received a
call from one of our member libraries in Dutchess
County that had just received a “cease and desist” let-
ter from a prominent Madison Avenue law firm (see
Exhibit #1). The “cease and desist” referred to the
showing of video tapes for children’s programs in the
library. Though the words “public performance” were
part of my audiovisual vocabulary, the programming of
video tapes was a recent phenomenon in libraries and
the copyrightissue was somewhat theoretical — hardly
one that I felt would threaten a member library and, by
extension, the Mid-Hudson Library System. However,
when a lawyer on the member library hoard asked to
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meet with the Director of the Mid-Hudson Library Sys-
tem and me to determine a response, “public perfor-
mance” was more than theory! In the next few months,
I made it my business to learn everything I could about
copyright law for video in public libraries. What came
out of that “crash” self-study course evolved to a contin-
uing interest and sense of protection of our libraries
and is the underpinning for this article. However, I also
need to observe that in 1992 the copyright “waters” for
media in public libraries are as murky and turbulent as
they were in 1985.

I am concentrating on public libraries because the
law differs when it comes to use in schools and univer-
sities (see Exhibit #2). Since video is the most popular
nonprint material currently circulated in libraries, my
major focus is on this format, with some reference to
the other media formats.

Because much in the copyright law for public
libraries and media has not been tested in the courts,
numerous interpretations abound in the marketplace,
and they contribute to the confusion. Copyright laws on
video usage affecting public libraries fall into cate-
gories of licensing such as: home; public performance;
duplication; and cable.

PUBLIC PERFORMANCE RIGHTS

According to the copyright law of 19786, libraries
must have public performance rights on any video title
to be programmed in the library.“ These rights are also
necessary for borrowing by an agency, such as a par-
ents-teachers association (PTA) or the United Way, for
programming. But what are public performance rights,
and why do libraries need them?

Public performance rights, or public performance
video rights (PPV) refer to a specific copyright license
on a given title and the conditions of purchase or rental
that allow that title to be programmed in a room, audi-
torium or carrel in a public place, such as a library.
Public performance video rights differ from home use
rights, which permit a title to be shown in a private set-
ting among family members, and other use rights,
which cover cable or television programming and
duplication rights.

One of the main issues driving the PPV rights per-
plexity is “double pricing,” which adds $200-400 to the
purchase price of a video to pay for public performance
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-AW OFFICES

SARGOY, STEIN & HANFT

BURTON  HANFY 105 MADISON AVENUE COWwLRO A SARGOY
902 19002
LEFFALy A ROSEN NEW YyOARK, N ¥ 10016 i
JOL A L STEIN
“ARVEY SHAPIRO 212! BAR-1420 AG- 198!

February 21, 1985

Certified Mail
Return Receipt Requested

Hyde Park Free Lilwary
Mid Hudgon Library System
Hyde Park, New York 12538

Ladies and Gentlemen:

We represent the fallowing motion picture producer/distributors in connection
with the matter set farth below:

Buena Vista Distribution Co., Inc. Tri-Star Pictures

Calumbia Pictures Industries, Inc. Twer ieth Century-Fox Film
Embassy Pictures Corparation

MGM/UA Entertainment Co. United Artists Corporation
New World Pictures Universal City Stidics, Inc.
Orion Pictures Distribution Corporation Walt Disney Productions
Paramount Pictures Corporation Warner Bros, Inc.

We have received information that Hyde Park Free Library has been puklicly
performing prereccrded videocassettes, to which the above-noted clients own copy-
rights in vialation of the exclusive rights of these copyright owners.

Our clients own copyrights in various motion pictures, cassettes of which are
offered for sale or lease. However, the purchase or rental of such a cassette does not
per mit the prchaser or lessee to publicly perform that cassette unless a separate license
is obtained from the copyright owner, or a person authocized by him to issue such
licenses to perform such cassettes publicly.

One of the rights reserved to the copyright owner, which remains with the
copyright owner and is not transferred to the purchaser or lessee of a cassette, is the

right "o perform the copyrighted work publicly™ (7 U.S.C. §106(4)). Section 101 contains
the fdllowing definition of that phrase:

"o perform or display a work ‘publicly’ means —
) To perform or display it at a place open to the public
or at any place where a substantial number of persons outside
of a normal circle of a family and its social -acquaintances
is gathered;"

Since a library is a place "open to the public," unauthorized performances

infringe the exclusive right to "perform...a work ‘publicly’,” unless the perfermance is
exempted under 17 U.S.C. §10.

We here:by demand that you cease and desist im mediately from infringing
perfarmance of videocassettes. We reserve all rights for past infringements of our
clients' copyrighted motion pictures.

_ The ;rc?n'}pmg and substance of your response will play a substantial rale in
each chent's decision to institute further measures in this matter. If you have any
questions regarding the contents of this letter, please do not hesitate to call this officc .

Sincerely yours,

SARGOY, STEIN & HANFT

By: cLs YA Ay ngM\_A:

Harvey Shapiy /

HS:nl




video rights. The producers maintain that the larger
audiences reduce their just revenue and that they
should be compensated accordingly. Most producers
feel strongly about this issue. Recently, a producer
speaking at ALA to an audience of 400 librarians
announced that any library caught violating the public
performance video regulations would be prosecuted.
Legal representatives from the Motion Picture Associa-
tion of America (MPAA) have also openly threatened
libraries with lawsuits at meetings of the American
Film ~nd Video Association.

There are a few practical ways to minimize the finan-
cial effects of double pricing: 1) Have systems or state
libraries purchase public performance video rights and
remove this onus from the local library. 2) Have public
libraries, at the local level, participate in a buying con-
sortium that negotiates rights “up front” on behalf of all
participants.® This is a direction that a “grassroots”
movement of public library system audiovisual consul-
tants in New York State has taken and is quite success-
ful from the point of view of both the libraries and the
distributors. 3) Take the approach of the New York
State correctional facilities and purchase blanket
licensing on theatrically released video that permits
public performance usage. (Correctional facilities were
designated public places and home use only video could
not be used without public performance rights, an argu-
ment that correctional facilities tried to fight alone and
had to capitulate to the distributors.)4

A seminal article articulating the complexity of the
public performance rights issue was published by
American Libraries in 1989.5 When ALA’s Video and
Special Projects office was actively consulting on behalf
of libraries in 1989, Thomas Galvin and Sally Mason
tried publicly in American Libraries and at behind-the-
scenes meetings of ALA representatives, distributors
and AIMES to reconcile the ambiguities of the law and
double pricing. They determined that “the bottom line
is that the copyright law is ambiguous. There are no
simple, unambiguous answers to these troubling ques-
tions.”7

Public performance rights issues are not just theoret-
ical. Recently, a Mid-Hudson Library System member
library faced the foliowing problem. A patron offered to
augment the library’s video collection by donating an
extensive private collection of Hollywood classics from
the 1940s and 1950s, all in excellent condition. The
patron made one stipulation: the library would have to
program the films or offer them for programming, with
the patron supplying appropriate accompanying mate-
rial. The library had to decide if it should accept the
gift, and, if so, could it program titles where the public
performance rights were not clear.

The first part of the problem is easy to resolve. Accept
the gift if it fits into the library’s overall collection
development policy. Then have the Mid-Hudson
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Library System’s Audiovisual Department check to see
if it owns any of the titles and if it has public perfor-
mance rights for those titles. 1f the system does own
any of the titles, and has rights, the library can honor
the stipulation for programming by substituting a Mid-
Hudson Library System public performance video copy.
Some older movies are in the public demain; here the
public performance issue is moot. However, it is
difficult to determine with accuracy if a title is in the
public domain.

Another example of a video use and copyright prob-
lems occurred recently when a patron requested a Mid-
Hudson Library System video for an unusual use. The
patron was a consultant for a company that was con-
tracting with airlines to show quality children’s video
on cross-country and intercontinental trips. Could the
company borrow videos from the Mid-Hudson Library
System from distributors such as Weston Woods,
Phoenix and Churchili for showings over a month’s
time? The only reason the situation came to my atten-
tion was that there had been a request for an additional
loan period. What the patron did not realize is that
Mid-Hudson Library System videos, no matter what
the rights, could not be borrowed for showings where a
person had to pay to see them (even indirectly through
a plane ticket), since paid performances require sepa-
rate license/rental agreements. The patron was
advised to contact the companies directly and request
rights for showing their videos on flights. The bottom
line here is that even high-priced public performance
videos cannot be used where a fee is involved. Events
that use a library video as part of a fundraising cam-
paign fall under the same regulations.

HOME USE RIGHTS

Some of the terms associated with copyright for
media are unfortunate. Home use is one of those terms.
What it really means is the opposite of public perfor-
mance; it implies that there will be no public perfor-
mance in someone’s home. However, the policing of
such use is almost impossible. If a patron borrows a
video from a library, ostensibly to use it for personal
showing, and decides to invite the “garden club” to his
or her home media center to see it, that activity would
be public performance. Home use only refers to the lim-
ited rights, mostly on theatrically released videos, for
showings in the home among familial/related persons.
For instance, videos from most video stores are home
use only, and almost all videos distributed by jobbers
such as Baker & Taylor and Ingram are for home use
only.

DUPLICATION RIGHTS AND ARCHIVAL COPIES

Many librarians assume that they may make an
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archival copy of a video, so that if one copy is circulated
and lost or damaged the archival copy may be used as a
master to make another circulating copy. This is a mis-
interpretation of duplication and archival rights.
These are rights that allow for the copying of a video-
tape and are secured when the tape is originally pur-
chased. They may only be given by a distributor/pro-
ducer who holds the rights, not by a jobber. The only
exception on archival copying is when the librarian
knows for a fact that the title is the last one in existence
and the distributor is either unknown or unreachable;
then an archival copy can be made. In general, public
libraries should not make archival copies.

Since 1988, the Mid-Hudson Library System has
negotiated or leveraged duplication rights on approxi-
mately 1,000 titles. Many of these are in a special col-
lection on substance abuse and mental health, where
the intent was to avoid excess inventory yet provide
service to agencies and patrons without their incurring
denials when they booked (reserved) a title for a partic-
ular date.

The negotiation of blanket duplication rights is a
fairly complex endeavor that should be done only at the
system or state level. The reason for this is that the
rights involve considerable amounts of money, but if a
quantity of materials is being purchased from a partic-
ular distributor who holds the rights, the cost can be
leveraged. Whenever legitimate duplication of video
occurs, the duplicated tapes hold all of the rights (usu-
ally public performance) of the master copy. Home-use-
only tapes can almost never be duplicated legitimately.
That is why the F.B.1. warning appears prominently on
almost all home-use videos.

A dilemma occurs for the librarian when a student
wants to view Born on the Fourth of July in the library
for a term paper on the Vietnam era. This is home-use-
only video, but does the usage fall into a “fair use”
exemption? According to Ivan Bender, Esq., “Perfor-
mance of a video in a public library requires a license.
In my opinion, this is what the law says, and no distinc-
tion is made between viewing by an individual, a small
group, or a larger group. A public library is a place
“open to the public” that is part of the definition of “pub-
lic performance” in the statute.”8

CABLE, SATELLITE AND MULTIMEDIA

Until quite recently libraries had no need for cable
rights on materials they would purchase. However,
libraries are becoming increasingly active in cable
access programs. Therefore, it behooves a library, ov
preferably a system or state-coordinated purchaser, to
negotiate cable rights up front.

Recently I received an urgent r-guest from a cable
company in Kingston, NY, to show some of our sub-
stance abuse and mental health videos on cable televi-
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sion. The cable company was willing to “frame” the
showing with an advertisement of the availability of
the collection at the local libraries. As enticing an offer
as this was, I could not authorize it because we did not
have any cable rights on the requested videos. It meant
going back to the original distributor/producer and
requesting rights. Securing rights at this lute date
would probably cost considerably more than if they had
been included in the original purchase price. I highly
recommend that libraries, systems, or state libraries
negotiating videos with multiple rights request cable
rights at the time of purchase.

In the not too distant future, libraries will also need
rights for long-distance learning programs and satel-
lite downlinks. However, the companies, though aware
of these usages, are, for the most part, not yet prepared
to deal with the copyright issues involved. When I
spoke with Ivan Bender for AIME, and with Maria
Diecedue of Modern Talking Pictures, which has an
extensive satellite program, both concurred that copy-
right issues relating to the new technologies had not
been delineated clearly by distributors. Mr. Bender
advised that the copyright law as stated covered the
new technologies.

Another murky issue of the 1990s is the creation of
new works from multimedia products. The best interim
solution is to check with the distributor and, preferably,
also the originator of these products and ask for
clarification in writing. This advice applies to such
products as [BM’s Columbus: Encounter, Discovery
and Beyond, but not to the “free of copyright restric-
tions” of the Library of Congress’ American Memory
Project. IBM encourages the use of the Columbus video
to “restructure educational research,” “promote cre-
ativity and imagination,” and “plan their own course”
with “180 interactive hours of multidisciplinary con-
tent.” Though it is a “tool that educators and learners
can use to customize, modify, present, and research
content,”9 no one is clear about the law as it applies to
any new product created. If ever there were choppy
copyright waters, they surround the multimedia tech-
nology. As Arthur Fakes pointed out in an American
Society for Information Science (ASIS) workshop,
“...the new technology creates new legal issues,
and...the development of the law lags (behind) the
development of technology.”10 The emphasis is on
signed license agreements between libraries and ven-
dors, certainly an appropriate recommendation for
those purchasing IBM’s Columbus: Encounter, Discov-
ery and Beyond.

While libraries are encouraged to comply with copy-
right laws, compliance should not discourage an expan-
sive and diverse approach to collection development of
media and multimedia materials. Librarians, through
state and national associations, need to I"~ep communi-
cating with distributors to each group’s mutual benefit.




Today’s lipra}rians faFe the challenges pres‘entec‘l by 8 AIME will supply copyright information to any
advan(‘:es in information technology just as librarians library calling its copyright “hotline” (800) 444-4203.
have since Gutenberg’s, Caxton’s and de Worde’s day: It also offers copyright information packets, includ-

“One of the most exciting things about the new
digital technology is the way in which it empow-
ers people. Users will have the ability to modify
digital information they receive from others and
reuse it in their own fashion. Everyone will be
able to mix, combine and network text, sounds,
still and motion images. We are entering an era
of unprecedented ¢ mocratization in the means
of expression and the means of communication.
We are going to have to learn to think in new
ways to exploit the nonlinear nature of the inter-
active media of the future. We nre also going to
have to think hard about how we strike the bal-
ance between creative freedom and protection of
intellectual property.”11
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LIBRARY AND CLASSROOM USE
OF COPYRIGHTED VIDEOTAPES AND
COMPUTER SOFTWARE

Bv Mary Hutchings Reed and Debra Stanek

Mary Hutchings Reed is a partner in the law firm of Sidlev & Austin, Chicago, and counsel to the
American Library Association. Debra Stanek will graduate in June from the Universitv of Chicago Law School.

After receiving numerous queries regarding librarv use of copyrighted videotapes and computer programs.
[ asked ALA attorney Marv Hutchings Reed to prepare a paper that would address the issues that librarians had
brought to my attention and offer some guidance. The result is the following which we've published as an insert
so that it can be removed and posted for readv access. A longer, more detailed article by Debra Stanek. "Videotapes.
Computer Programs and the Librarv.” will appear in the March 1986 issue of Information Technology and
Libraries. These papers express the opinion of ALA's legal counsel: individuals and institutions deeply involved in

copyright matters shouid consult their own attorneys. Donna Kitta, Administrator. ALA Office of Copyright,
Rights & Permnissions

I. VIDEOTAPES The Copyright Revision Act of 1976 cleariv protects audiovisual works such as
films and videotapes. The rights of copyright include the rights of reproduction.
adaptation. distribution. public performance and display. All of these rights arc
subject. however, to “fair use.” depending on the purpose of the use. the nature of
the work. the amount of the work used and the effect the use has on the market
for the copyrighted work.

Libraries purchase a wide range of educational and entertainment videotapes
for in-librarv use and for lending to patrons. Since ownership of a physical abject
is different from ownership of the copyright therein, guidelines are necessary 10
define what libraries can do with the videotapes they own without infringing the
copyrights thev don't. If a particular use would be an infringement. permission
can always be sought from the copyright owner.

A. In-classroom Use In-classroom performance of a copyrighted videotape is permissibie under the

following conditions:

1. The performance must be by instructors (including guest lecturers) or by
pupils; and

. the performance is in connection with face-to-face teaching activities; and

. the entire audience is involved in the teaching activity: and

. the entire audience is in the same room or same general area:

. the teaching activities are conducted by a non-profit education institution: and

. the performance takes place in a classroom or similar place devoted to
instruction, such as a school library, gym, auditorium or workshop:

7. the videotape is lawfully made: the person responsible had no reason to belicve
that the videotape was uniawfully made.

e 3N

R O

B. In-library Use in I. Most performances of a videotape in a public room as purt of an entertainment
Public Libraries or cultural program, whether a fee is charged or not, would be infringing and a
performance license is required from the copyright owner.

2. To th2 extent a videotape is used in an educational program conducted ina
library's public room, the performance will not be infringing if the
requirements for classroom use are met (See [.AL).

3. Libraries which allow groups to use or rent their public mecting rooms should.
as part of their rental agreement, require the group to warrant that it will secure

all necessary performance licenses and indemnify the library for any failure on
their part to do so.

4. If patrons are allowed to view videotapes on librarv-owned cquipment. thev
should be limited to private performances. i.c. one person. or no inore than one
familv. at a time.

. ('hig imcn.mm' be reprinted for ditribution with credit to ALA. American Libraries. Fbruary 1180, Singie copies are avatlable trom the AlA
Office of Rights & Permussions with receipt of SASE: 25 or mare copies available a1 25¢ cach.
l: \l)'C ALA, American Libraries, February 1986. Reprinted with permission
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C. Loan of Videotapes

D. Duplication of
Videotapes

s
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. User charges for private viewings should be nominal and directlv related o the

cost of maintenance of the videotape.

. Even if a videotape is labelled “For Home Use Only,” private viewing in the

librarv should be considered to be authorized by the vendor's sale to the librarv
with imputed knowledge of the librarv’s intended use of the videotape.

. Notices may be posted on videorecorders or plavers used in the librarv 10

educate and warn patrons about the existence of the copyright laws, such as:
MANY VIDEOTAPED MATERIALS ARE PROTECTED BY COPYRIGHT.

17 US.C. § 10l. UNAUTHORIZED COPYING MAY BE PROHIBITED BY

LAW.

Videotapes labelled “For Home Use Onlv” mav be loaned to patrons for their
personal use. They should not knowingly be loaned to groups for public
performances.

. Copyright notice as it appears on th~ label of a videotape should not be

obscured.

. Nominal user fees may be charged.
. If a patron inquires about a planned performance of a videotape, he or she

shouid be informed that only private uses of it are lawful.

. Videorecorders mav be loaned to a patron without fear of liabilitv even if the

patron uses the recorder to infringe a copvright. However. it mav be a good idca
to post notices on equipment which mav be used for copving (even if an
additionai machine would be required) to assist copyright owners in preventing
unauthorized reproduction. (See [.B.7)

Under limited circumstances libraries mav dupe a videotape or a part thereof.
but the rules of § 108 of the Copyright Revision Act of 1976 which librarians
routinelv utilize with respect to photocopying, apply to the reproduction.

II. COMPUTER SOFTWARE

A. Purchase
Conditions
Generalily

Most computer software purports to be licensed rather than sold. Frequently the
package containing the sofiware is wrapped in clear plaszic through which legends
similar to the foilowing appear:

You shoulid carefully read the following terms and conditions before
opening this diskette package. Opening this diskette package indicatzs your
acceptance of these terms and conditions. If you do not agree with them vou

should promptly return the package unopened and vour money will be
refunded.

OR

Read this agreement carefully. Use of this product constitutes vour
acceptance of the terms and conditicns of this agreement.

OR

This program is licensed on the condition that vou agree to the terms and
conditions of this license agreement. If vou do not agree to them. return the
package with the diskette still sealed and vour purchase price will he
refunded. Opening this diskette package indicates vour acceptance of these
terms and conditions.

While there is at present no caselaw concerning the validity of such agreainents

(which are unilaterallv imposed by producers), in the absence of authority 1o the

contrary, one should assume that such licenses are in fact binding contricts.
Theretore by opening and using the software the iibrarv or classroomn mav becoine
contractualiv bound by the terms of the agreement wholiy apart from the righty

granted the copyright owner under the copyright laws.

Following such legends are the terms and conditions of the license agrecment.

The terms varv greatlv between software producers and sometimes between
p ) . Kl
programs produced bv the same producer. Muny explicitv prohibit rental or

lendine; some limit the program to use on one identificd computer or to one user’s

personai use.

pt
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B. Avoiding License

Loans of software mav violate the standard license terms imposed bv the
Restrictions

copvright owner. To avoid the inconsistencies between sale to a librarv and the
standard license resiriction, libraries should note on their purchase orders the
intended use of software meant t: circulate. Such a legend should read:

PURCHASE IS ORDERED FOR LIBRARY CIRCULATION
AND PATRON USE

Then. if the order is filled. the library is in a good position to argue that its
terms. rather than the standard license restrictions. appiy.

C. Loaning Software I. Copyright notice placed on a software label should not be obscured.
9. License terms, if any, should be circulated with the software package.

3. An additional notice may be added by the library to assist copyright owners in
preventing theft. It might read: SOFTWARE PROTECTED BY COPYRIGHT.
17 US.C. § 10l. UNAUTHORIZED COPYING IS PROHIBITED BY LAW.

4. Libraries generally will not beliable for infringement committed by borrowers.

D. Archival Copies 1. Libraries may lawfully make one archival copy of a copyrighted program under
the following conditions
a) one copy is made;
b) the archival copy is stored;
c) if possession of the original ceases to be lawful. the archival copy must be
destroved or transferred along with the original program:
d) copyright notice should appear on the copy.

2. The original may be kept for archival purposes and the “archival copy”
circulated. Only one copy — either the original or the archival — may be used
or circulated at any given time.

3. If the circulating copy is destroyed, another “archival” copy may be made.

4. If the circulating copy is stolen. the copyright owner should be consulted before
circulating or using the “archival” copy.

E. In-library and 1

. License restrictions, if any, shouid be observed.
In-classroom Use 2

. If only one program is owned under license. ordinarily it may only be used on
one machine at a time.

3. Most licenses do not permit a single program to be loaded into a computer
which can be accessed by several different terminals or into severai computers
for simuitaneous use.

4. 1f the machine is capable of being used by a patron to make a copy of a program,
a warning should be posted on the machine. such as: MANY COMPUTER
PROGRAMS ARE PROTECTED BY COPYRIGHT. 17 US.C. § 10L
UNAUTHORIZED COPYING MAY BE PROHIBITED BY LAW.

III. EXAMPLES

1. A high tchool English teacher wants t0 show a
videotape of the film “The Grapes of Wrath” to her class.
The videotape has a label which savs “*Home Use Only™.

As long as the § 110 (1) requirements for the classroom
exception apply, the class may watch the videatape.

instructional activities the classroom exccption applies.
Most school libraries are probably uscd as such. If it is
not, such a performance mav be a fair use if the viewing
is in a private place in the library.

4. May several students go to the public library and

2. Same situation as 1, but 4 classes are studying the
book, may the videotape be shown in the school
auditorium or gym?

Yes, as long as the auditoriuin and gym are actually used
as classrooms for systematic instructional activities.

3. Several nu;dcnu miss the performance, may they
watch the videotape at some other time in the school
library?

Yes. if the library is : uallv used for systematic

borrow the videotape to watch it at home?

Yes, the library may lend the videotape for in-home
viewing by a student and a sinall rroup of fricnds.

5. May the student go to the public library and watch the
videowpe in a private room?

This no+ nally would not be permitted because more than
one person would be watching the videotape. However
such a use probablv would be fair under § 147 because of
its relationship to the classroom activities.

1 fom
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6. May an elementary school teacher show a videotape of
the film “Star Wars” to his or her class on the last day of
school?

Becausc a classroom is a place where a substantial number
of persons outside of a family and friends arc gathered,
performances in them are public. Assuming that this
performance is for entertainment rather than with
systematic instruction, the classroom exception would not

apply. Itis unlikely that such a public performance would
be a fair use.

7. A book discussion group meets in a classroom at the
high school. May they watch a videotap. of “The Grapes
of Wrath"?

No, the discussion group is not made up of class members
enroiled in a non-profit institution, nor is it engaged in
instructional activities, therefore the classroom exception
would not apply. Any such performance would be an
infringing public performance because it is a place where
a group of persons larger than a family and its social
acquaintances are gathered. Permission of the copyright
owner should be sought.

8. Same as 7, but the group meets at a public library.

The performance may be infringing because the library is
open to the public and the audience would be a group
larger than a family and friends outside of a non-profit
instructional program.

9. A patron asks if he can charge his friends admission
to watch videotapes at his home.

The library's duty in this situation is merely to state that
the videotape is subject to the copyright laws. In fact, as
long as the patron shows the videotape at home 1o family
or social acquaintances the performance would not be a
public one. and therefore not infringing even if they
share the cost of the videotape rental.

10. A patron asks if he can charge admission to the
general public and show the videotape at a public place.

The duty is the same as in the previous situation; however,
the proposed use is an infringement of copyright.

11. A librarian learns that a patron is borrowing
videotapes and using them for public performances.

Again, there is a duty to notify the patron that the material
is subject to the copyright laws. There is room for a variety
of approaches to this situation, but there is no legal
reason to treat videotapes differently from any other
copyrighted materials which are capable of performance.
While there is no clear duty to refuse to lend, there is a
point at which a library's continued lending with actual
knowledge of infringement could possibly result in
liability for contributory infringement.

12. A book about the Apple Ile computer contains a

diskette with a program for the computer. May the
software be loaned with the book?

If the software is not subject to a license agreement it may
be freely loaned like any other copyrighted work. If it is
licensed, the agreement may or may not prohibit lending.
A careful reading of the license is in order. If the license
appears to prohibit any ordinary library uses the software
producer should be contacted, and the agreement
amended in writing. If this is not possible, the library
should be able to return the package for a refund, as the
seller, by selling to a library, may be on notice of ordinary
library uses.

13. A math teacher uses one diskette to load a computer
program into several terminals for use by students.

This use would violate copyright laws as well as most

license agreements. It violates § 117 of the Copyright Act,
which authorizes the making of one copy if necessary in
oraer to use the program. because it creates copies of the
program in several terminals. Further, many license
agreements prohibit use of the sofiware on more than one
terminal at a time, as well as prohibiting networking or
any system which enables more than one person (0 use the
software at a time.

14. A math teacher puts a copy of “Visicalc” on reserve
in the school library. The disk bears no copyright notice.
May the library circulate it?

The disk ought to bear the copyright notice, but whether
it is the library's legal duty to require one or to affix it is
unciear. Individual library reserve policies may govern
this situation — it’s probably a good idea to require that
the appropriate notices be affixed prior to putting the
copy on reserve. Further, the lack of copyright notices may
put the librarv on notice that this is a copv rather than the
original program. If the original is retained by the teacher
as an archival copy (i.e., not used) there is no problem, 1f
not. then the reserve copy is an unauthorized copy and its
use would violate the copyright laws and most license
agreements. While the library might not be legally liable
in this situation it would be wise to establish a policv for
placing materials on reserve which prevents this.

15. May the library make an archival copy of the
“Visicalc'" program on its reserve shelf?

Usually ves. Section 117 permits the owner of the sofiware
to make or authorize the making of one archival copy.
If the teacher who put the program on reserve has not
made one, she or he mav permit the librarv to do so.
Remember. most license agreements and the copyright
laws permit the making of one archival copy.

16. Same as 15, except the reserve copy is damaged.
May the library make another copy (assuming it has the
archival cepy) for circulation?

Yes, the purpose of an archival copy is for use as a back-up
in case of damage or destruction. I'he library may then
make another archival copy to store while circulating the
other.

17. Same as 16, except the reserve copy is stolen.

Perhaps. It is not clear whether the purpose of a back-up
copy includes replacement in the event of theft but
arguably it does. However, § 108 () permits reproduction
of audiovisual works (which includes many computer
programs) in the event of damage, loss. or theft only

if a replacement may not be obtained at a fair price.
Further. some license agreements require that archival
copies be destroyed when possession (not ownership) of
the original ceases. Therefore a replacement copy may
need to be purchased. A safe course is 10 consult the
software vendor.

18. When the teacher retrieves his or her copy of the
program may the library retain the archival copy?

No. When possession of the original ceases. the archival
copy must be transferred with the original or destroved.
If it is returned with the original, the teacher would not
be permitted to make additional copies — he or she
would have an original and the archival copy. Most license
agreements contain similar provisions.

19. A librarian learns that a patron is copying
copyrighted software on the library's public access
computers.

There is a duty 1o notify the patron that the software is
subject to the copyright laws. I'he computers should have
notices similar to those on unsupervised photocopiers.

BEST COPY AVAILABLE ¢




DATABASES AND THEIR OFFSPRING

By Alan R. Greengrass

When commercial online databases first appeared
about 20 years ago, most users worked at “dumb” ter-
minals over slow communication lines. A potent fear
was that telephone line “noise” might disconnect the
terminal from the central computer at any moment.
Tempting as the thought might have been to capture
the data locally, review it at leisure and manipulate it
at will, the necessary technology was not available to
the ordinary online searcher.

A lot has happened in 20 years — both to the
databases themselves and to the hardware used for

. access. Powerful personal computers, sophisticated

communications software and disk storage of every
variety and size have made it easy to move data from a
central computer to a personal file. As usual, the tech-
nology has run well ahead of the copyright laws and the
requirements of individual subscription agreements.

The t2rm “downloading” is commonly used to refer to
the transfer of data (or software) from a remote com-
puter to a local one or from a computer to a peripheral
storage device. For the typical online user, downloading
consists of transferring data from a central file through
a modem into a personal computer memory, possibly
manipulating the data or mixing it with other data, and
then saving it on disk.

Commercial online databases all carry copyright
notices that are dicplayed on the terminal screen, at least
at the beginning of each search, as well as on each print-
out and downloaded file. NEXIS actually displays a sepa-
rate copyright notice for each document. Furthermore,
the subscription agreements signed with the online ser-
vices all provide notice of copyright and some refer explic-
itly to the “fair use” provisions of the copyright law. All
the agreements forbid reselling the data or engaging in
any kind of commercial use without prior permission
from the online vendor and/or the original publisher.

There is a difference of opinion as to whether or not
electronic information poses unique copyright ques-
tions that require copyright law revisions. Some
believe that the proliferation of electronic information
networks on campus and within corporations, along
with the growing acceptance of large personal com-
puter libraries as a normal part of research conduct,
means that the whole concept of copyright as now
defined may not last into the next century.1 Others
believe the existing copyright law provides an adequate
framework for computer-based text. What is needed,
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according to this view, is not new rules but flexible con-
tractual arrangements between publishers and users
that take into account the changing technology and
new economic environment.

Most online users are unaware
of all the specific downloading
rules.

The great copyright issues are not the chief concern
of this article. Rather, it focuses more narrowly on some
pragmatic questions related to the downloading of data
from commercial databases by individual searchers. (It
may be safely assumed that wherever “online” is
referred to in the text, the same ideas apply to CD-
ROM in at least equal measure.)

DOWNLOADING: PRINCIPLE AND PRACTICE

When an online user signs onto a service like NEXIS
or DIALOG and selects a specific database, there are
several parties to the transaction. The actual sub-
scriber to the online service (library, university, corpo-
ration, etc.) has signed a subscription agreement with
the database distributor containing specific terms and
conditions. However, in most cases, it is a third party
publisher who owns the copyright and who may impose
further restrictions on use of the material. These sup-
plemental conditions are usually referred to in the
standard agreement and made available in print
and/or online.

A veview of the subscription agreements from some
of the major online vendors in regard to downloading
reveals many similarities, but also some interesting
differences in emphasis and detail.

DIALOG's Standard Service Agreement (1/91) states:

Under no circumstances may customer...copy or
transmit data received from DIALOG Service in
machine-readable form, or retain such uaia in
machine-readable form other than temporarily
for purposes of making a single human-readable
copy thereof, except as may be expressly autho-
rized in advance by the database supplier




thereof. It is further agreed that data received
from the DIALOG Service, regardless of form, is
not to be transferred, sold or in any manner com-
mercially exploited, except as part of the ordi-
nary attorney-client or library-patron relation-
ship as permitted by applicable copyright law....

The Standard NEXIS Terms and Conditions (1991)
states:

Subscriber may download and store, in
machine-readable form, insubstantial portions
of materials included in any individual file in the
Services unless such downloading or storage is
prohibited by MDC'’s then current Supplemental
Terms for Specific Materials, is for use in a
searchable, machine-readable database, or is
not a “fair use” under the Copyright Act of 1976.

The Dow Jones News/Retrieval User Agreement
(1991) states:

Information received through the Service may
be stored in memory, manipulated, analyzed,
reformatted, printed and displayed for your per-
sonal, noncommercial use only. You agree not to
reproduce, retransmit, disseminate, sell, dis-
tribute, publish, broadcast or circulate the infor-
mation received through the Service to anyone,
including but not limited to, others in the same
company or organization, without the express
prior written consent of Dow Jones.

Maxwell Online’s Terms and Conditions (6/90)
states:

Databases may be used by customer solely for its
own internal use. Reproduction, transmission or
distribution of any such materials without the
prior written consent of Maxwell Online and the
proprietor of such materials is prohibited. Cus-
tomer may download or otherwise retain data
received through the Maxwell Online service in
machine-readable form, as may be expressly
authorized by the database supplier.

NEXIS and Dow Jones invite the user to download
under certain circumstances. DIALOG starts out using
the sternest language, saying “under no circum-
stances” may data be copied electronically, but then
provides some exceptions. Maxwell is actually the most
restrictive, apparently insisting that any downloading
be expressly authorized by the data supplier.

Interestingly, some of the limitations on downloading
that one would expect to see in these agreements are
touched on rather lightly. Only DIALOG says the data
may be retained just “temporarily,” although some of
the database publishers use such language in their
supplemental terms. Only NEXIS says that only
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“insubstantial portions of materials included in any
individual file” may be downloaded.

All the agreements suggest that the data are for per-
sonal use and are not to be retransmitted or sold. Only
Dow Jones, however, explicitly states that the informa-
tion received is not to be circulated to “others in the
same company or organization” without prior permis-
sion. Only NEXIS explicitly forbids the use of down-
loaded data “in a searchable, machine-readable
database.”

DO THE USERS KNOW THE RULES?

A close textual analysis suggests many differences in
the downloading procedures allowed on each system.
Whether the major online vendors actually intend to
convey different policies, or whether the differences are
primarily the result of stylistic veriations in the legal
boilerplate, is uncertain. What is certain is that most
online users are unaware of all the specific download-
ing rules. In real life, users tend to operate on instinct
and some general sense of downloading ethics.

Indeed, the subscription agreements with the small
print describing downloading regulations are usually
locked away with other important legal documents,
completely inaccessible to the supervising librarian or
manager, let alone to the end users themselves. If
greater compliance with the rules is to be encouraged,
far more will need to be done by both the institutional
subscribers and the online systems. A starting point
might be standardized signs near the terminals sirilar
to those that have become common near photocopying
machines. As networks proliferate, however, informa-
tion about downloading limitations must appear
prominently on the screens.3

In most cases, it is a third
party publisher who owns the
copyright.

What of the future? A few database providers have
come to terms with downloading in new ways. CAS, the
producer of Chemical Abstracts, has announced a pol-
icy that allows subscribing organizations to download
up to 50,000 CAS records per year for reuse within the
organization without further permission or fees.4
COMTEX charges a monthly fee that includes copy-
right royalties and permits subscribers to incorporate
the data into their own customized files. DowVision,
the real-time news service from Dow Jones, uses a flexi-
ble fee schedule (based on the number of users) that
includes permission to redistribute the data.d
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While the need for copyright revision in relation to
electronic information will continue to be debated,
there seems to be a growing consensus that it is not
realistic to expect any changes in the laws in the near
future. As a result, electronic publishers and database
subscribers are experimenting with a variety of con-
tractual arrangements, including some pilot projects
developed by the Copyright Clearance Center.® Large
corporations such as AT&T are beginning to devote
serious time and effort to copyright compliance.

University libraries have been entering into agree-
ments with publishers that make databases available
on campus-wide networks, although usually with limi-
tations on the kinds and numbers of users granted
access. Some see serious risks in this approach, how-
ever, fearing the result will be to exclude people from
the neighboring community and scholars fir . other
institutions who have traditionally had free access to
the library’s resources. Less restrictive contracts are
possible, of course, but would inevitably be more expen-
sive for the university.8

Although solutions remain elusive, the issue of copy-
right compliance for electronic information has
definitely turned ripe. Any thought that the problem
will just go away if it is ignored can be laid to rest. The
professional literature increasingly contains warnings
and advice. A couple of headlines provide some of the
flavor of the public debate: “The Dangers of Download-
ing; It's 1990 — Does Your Firm Know How To Pur-
chase Information Services?”® and “Fair Use or High-
Tech Plagiarism?”. If nothing else, there is a definite
awareness that a problem exists. 10

In the long run, the buyers and sellers of information
are bound to find a middle ground that provides copy-
right holders with fair compensation while providing
information consumers with the necessary flexibility to
take advantage of new technology. Both sides must be
realistic, however, about the practical difficulties and
costs of compliance. Ultimately, it will be the countless
users on the networks who must be made aware of the
rules and who will actually determine the degree of
compliance.
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M NOT MY BROTHER’S KEEPER:
WHY LIBRARIES SHOULDN'T WORRY TOO MUCH ABOUT
WHAT PATRONS DO WITH LIBRARY MATERIALS AT HOME

By Mary Brandt Jensen

Almost everything that libraries acquire for their col-
lections and lend to patrons is protected by copyright.
But copying has become remarkably easy with the
advent of personal copiers, tape recorders, VCRs and
microcomputers at prices affordable to many patrons.
As a result many items, especially nonprint items, are
accompanied by a dizzying array of dire warnings
about the consequences of copyright infringement. In
addition, the 1976 Copyright Act imposed some warn-
ing requirements on libraries and recent amendments
have added more. And while there are as yet no pub-
lished opinions in which a library has been held liable
for copyright infringement, there are numerous reports
of threatening calls and letters from publishers (espe-
cially of audiovisual works), and there have been even a
few suits that have been settled. So how much should
libraries worry about what patrons do with library
materials after they leave the library, and what steps
should libraries take to minimize their exposure to lia-
bility for copyright infringement?

There are two ways that a library could be held liable
for copyright infringement. The first is direct infringe-
ment and the second is contributory infringement or
vicarious lability for infringement committed by oth-
ers. Direct infringement occurs when the library itself
or one of its staff members commits the act that consti-
tutes infringement. This happens most often when the
library makes a copy of an item for a patron, but it can
also occur if the library unlawfully distributes a copy to
a patron or unlawfully conducts a public performance
or display. Since this article is about potential liability
for what patrons do after they leave the library, direct
infringement by the library will not be discussed here.

Contributory infringement occurs when someone
else commits the act that constitutes direct infringe-
ment, but the library is held vicariously liable for that
person’s actions. Contributory infringement cannot
occur unless the patron’s actions actually violate the
law, so there is no contributory infringement if the
patron’s actions are exempted under fair use or other
limitations in the Copyright Act. In addition to the exis-
tence of an infringing act on the part of the patron,
there has to be a reason why the library should be held
responsible for the patron’s acts. There is no reason to
hold the library responsible for the actions of the
patron unless the library caused, assisted, encouraged
or authorized the patron to do the infringing act or was

THE BOOKMARK

in a position to control the use of the copyrighted work
by the patron.

Since direct intringement by a patron is a necessary
element of contributory infringement by a library, this
article will examine some of the most common uses of
library materials by patrons to determine whether or
not they censtitute infringement. Since, contrary to
popular belief, there is no blanket exemption for per-
sonal use, each use must be examined separately.

Reproduction of copyrighted materials is the most
common form of copyright infringement, and most
palronstoday own one or more devices capable of repro-
ducing copyrighted works. A very large percentage of
patrons own cassette tape recorders and many also own
VCRs and microcomputers. Some even own personal
copiers. Any copying of library materials using such
devices is an infringement unless it fits within one of
the limitations in the Copyright Act.

VIDEOTAPES

Patrons who check out videotapes are most likely to
be guilty of infringement because they have copied the
tape. The only exemption in the Copyright Act that
might allow such copying is §107 on fair use. (Much of
§108 does not apply to audiovisual works, and while the
section provides some protection for libraries, that pro-
tection does not extend to patrons.) In determining
whether copying of videotapes by a patron is fair use,
the four factors listed in §107 must be considered.

The first factor is the purpose and character of the
use. Most patron copying is probably noncommercial in
the sense that the patron will not derive any financial
gain directly from the copying, but it may be commer-
cial in the sense that the patron may save himself some
money that he would otherwise have spent buying or
renting the videotape. Ifthe use is considered to be non-
commercial, that weighs in favor of a finding of fair use;
if the purpose is considered to be commercial, it weighs
against a finding of fair use. If the purpose of the copy-
g is an educational or productive use (a use that con-
tributes to the knowledge base of society or may lead to
the creation of a new work), it will increase the likeli-
hood of finding a fair use. On the other hand, while an
unproductive purpose such as entertainment does not
preclude a finding of fair use, it does not weigh in favor
of a finding of fair use either.
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The second factor is the nature and character of the
work being used. If the videotape is a factual or docu-
mentary work, this factor may weigh in favor of finding
fair use. But many videotapes loaned to patrons are of a
fictional or entertainment nature, and that weighs
against a finding of fair use.

The third factor is the amount and substantiality of
the portion used in relation to the work as a whole.
Most patrons copy the whole videotape, so this factor
usually weighs strongly against a finding of fair use.

Videotape copying done by
patrons could constitute direct
infringement.

The fourth factor is the effect of the use upon the
market for the work. Since patrons who copy video-
tapes borrowed from the library are unlikely to buy or
rent those same tapes, such patron copying has a nega-
tive effect on the market for the work. This factor
weighs against a finding of fair use. Since most of the
factors weigh against a finding of fair use when most
patrons copy videotapes borrowed from the library,
much of the videotape copying done by patrons could
constitute the sort of direct infringement necessary to
support a claim of contributory infringement.

Despite this analysis, many people mistakenly
believe that copying videotapes was declared to be a
fair use by the Supreme Court in Sony Corp. of America
v. Universal City Studios, 104 S. Ct. 774 (1984). This is
simply not the case. While Sony did hold that taping
television programs off the air for purposes of time
shifting is a fair use, it did not hold that making such
tapes and keeping them was a fair use. Nor did it find
that copying a program that was already on tape was a
fair use. In Sony, copying was necessary to view a free
broadcast at a later time. Copying is not necessary to
view a program already on tape at a later time. If the
patron wished to view it again or later, he could borrow
the tape from the library again. All of these distin-
guishing factors make it unlikely that the Supreme
Court would hold that copying an entire videotape bor-
rowed from a library is fair use.

SOUND RECORDINGS

Sound recordings were not protected by Federal
statutory copyright until 1972. Thus patrons may make
copies of sound recordings released ; vior to 1972 with-
out being liable for Federal statutory opyright infringe-
ment. And since there is no infringement under Federal
law, libraries cannot be guilty of contributory infringe-

WINTER 1992

THE BOOKMARK

ment under Federal law for patron copying of pre-1972
sound recordings. Such copying may, however, be pro-
hibited by state laws, which are beyond the scope of this
article.

Nothing in the legislative
history of the 1976 Act
indicates that home audio
taping is fair use.

Sound recordings produced after February 15, 1972,
however, enjoy a limited form of protection under the
Copyright Act. Whether or not that protection prohibits
home tapin; of sound recordings is a matter open to
debate. Tnere are sections in the legislative history
that indicate that at least some of the legislators who
voted for the 1971 amendment believed that home
audio taping was fair use and that the amendment
would not change the fair use nature of such copying.
But the statement in the legislative history is far from
clear, and noted scholars disagree with the assumption
that home audio taping is fair use. Furthermore, there
is nothing in the legislative history of the 1976 Act that
indicates that home audio taping is fair use or that
home taping of sound recordings should be treated any
differently than copying of other works.

Assuming there is no special fair use status for home
taping of sound recording, the same four factors should
be applied that have been applied to videotapes. Except
for the fact that sound recordings are usually collective
works and patrons may want to copy only one or two
selections from the collective work, the analysis is the
same. But the amount copied is a very importan. :actor
since it also has a strong correlation to the effect of the
copying on the market value of the work as a whole. If
only one or two selections are copied, the copyingis alot
less likely to displace a future sale. So patron copying of
one or two selections from a collective work of sound
recordings is much more likely to be a fair use than
patron copying of entire sound recordings.

SOFTWARE

Many libraries have begun to build collections of
microcomputers programs that they lend to their
patrons. While libraries are inclined to treat all materi-
als on computer disks the same, the Copyright Act
makes a distinction between computer programs and
other works stored on computer disks. §117 gives the
owner of a copy of a computer program the right to
make a backup copy of the program. Many people mis-




takenly believe that this action gives the patron a right
to copy anything on a computer disk that he/she bor-
rows from the library. It does not. First of all, the sec-
tion only gives the backup right to the owner of the copy
of the program, and the patron does not own the copy.
Secondly, this is a backup right only, which ceases to
exist when lawful possession ceases (i.e., when the pro-
gram is due back at the library). Finally, the section
applies only to computer programs and not to other
material stored on computer disks. Thus, in order to
avoid copyright infringement, the patron must find
some other limitation that permits the copying.

As explained above, §108 does not give patrons any
rights. They must rely on §107 — fair use. The problems
with relying on fair use for computer programs are the
same as those for videotapes. While the use may be non-
commercial, most of the other factors will weigh against
the patron most of the time. When a program is factual
in nature, the nature of the work may weigh in favor ofa
finding of fair use. But many programs are entertain-
ment works, and many more are considered to be
unpublished works because their source code is not
released. In such cases, the nature of the work weighs
against a finding of fair use. As with videotapes, few
patrons want to copy only part of a program. They want
it all, and that weighs against finding fair use. Finally
when patrons borrow and copy programs, they are
much less likely to buy the program than if they just
borrow it without copying. So the market factor also
weighs against finding a fair use. Thus, most of the fac-
tors weigh against a finding of fair use when patrons
copy programs borrowed from the library.

Most sharewar: is still
protected by copyright.

Many people point out that while some programs cir-
culated by libraries are copyrighted, many others are
nnt and can be freely copied by patrons. This is not
strictly true. Most of the software circulated by
libraries was created after January 1, 1978, and under
the 1976 Act copyright attaches as soon as the program
is fixed on a disk even if it contains no notice of copy-
right. Between 1978 and March 1, 1989, a program
could lose its copyright and go into the public domain if
many copies were distributed without a copyright
notice; since March 1, 1989, the notice is no longer
required. In fact, most of these programs are copy-
righted programs distributed under shareware
licenses. Such software is still protected by copyright,
and any patron who makes a copy and does not strictly
comply with the terms of the shareware license could
be guilty of copyright infringement.
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LITERARY WORKS

Literary works is a term usc 1 by the Copyright Act
to cover all works that do not fit into the following cat-
egories: musical works; dramatic works; pantomimes
and choreographic works; pictorial, graphic and sculp-
tural works; audiovisual works; sound recordings; and
architectural works. It includes books and other liter-
ary works no matter in what medium they are stored,
including paper, magr ~tic tape, and computer disks.
Only §107 on fair use can give a patron the right to
copy such works. Again, the four factors to be consid-
ered are the same as those considered for audiovisual
works. Will the patron gain financially from the copy-
ing? Is the copying for educational or other productive
purposes? Is the work a factual or an entertainment
work? Is it an unpublished work? Did the patron copy
the entire work or only a small part of it? And, perhaps
more important, will the copying cause the copyright
holder to lose any potential sales or other income from
the work?

The difference between literary works and other
types of works is that patrons frequently make copies
of small parts of literary works and the copying is,
therefore, less likely to cause the copyright holder
financial harm. It is also more likely that the uses of
literary works will be uses of factual works for educa-
tional or productive purposes. So sev ‘ral of the factors
likely to weigh against a finding of fay use for audiovi-
sual works and sound recordings are more likely to
weigh in favor of finding a fair use with literary
works. While patron copying of literary works is less
likely to be found to be infringing than patron copying
of audiovisual works and sound recordings, it can still
be found to be infringing, especially if the whole work
is copied, as is usually the case with computer pro-
grams, which also fall in the category of literary
works.

PERFORMANCE AND DISPLAY

Although reproduction is the most common way in
which patrons violate copyright laws, they may also
infringe copyrights by conducting public displays and
performances of library materials. This usually occurs
with videotapes and sound recordings, but it can occur
with other types of works as well. The Copyright Act
gives the copyright owner the exclusive right to per-
form or display his/her works publicly or to authorize
public performances and displays of his work.

The definition of “performance” is very broad, cover-
ing everything from reading a work aloud to receiving a
television or radio broadcast signal. It includes playing
a sound recording or a videotape. The definition of dis-
play is also very broad, covering any showing of a copy
of a work either directly or by means of a film, slide,
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television image or any other device or process. It also
includes the projection or display of a work on a com-
puter screen. Performances or displays are public if
they are conducted at a place open to the public or at
any place where a substantial number of persons out-
side of a normal circle of a family and its social acquain-
tances are gathered.

Most libraries are open to the public, so perfor-
mances and displays of copyrighted works by patrons
in rooms of the library are public and could provide a
basis for infringement. Meetings of social clubs, public
service clubs and other groups are places where a sub-
stantial number of people outside the normal circle of a
family and its social acquaintances are gathered. Thus
playing a sound recording or a videotape checked out
from the library at such a meeting could also resuit in
charges of infringement.

If, indeed, so much patron copying of library materi-
als is likely to be infringing, why is this article entitled
“I"'m Not My Brother’s Keeper"? All evidence to date
leads to the conclusion that, if a library follows a few
simple precautions, there is much in the Copyright Act
and case law that will exempt a library from liability for
contributory infringement.

Lending of works is specifically
authorized by the copyright
law.

The most important statutory protection is found in
§109 of the Copyright Act, also known as the first sale
doctrine, which gives the owner of a copy of a copy-
righted work the right to sell or otherwise dispose of
possession of the copy of the copyright work. For most
works, the right to dispose of possession of the work
includes the right to lend the copy of the work to some-
one else. The right to lend is limited in the case of sound
recordings and computer programs, but §109 explicitly
preserves the right of nonprofit libraries to lend sound
recordings and computer programs to patrons. Thus,
the actual lending of works is specifically authorized by
the copyright law and cannot by itself cause a library to
be liable for contributory infringement. While §109
explicitly preserves the right of nonprofit libraries to
lend all forms of copyrighted works, it does require
libraries to place a very specific copyright warning
notice on all software that they lends to patrons. The
text of the required notice is printed at 19 CFR Section
133.1. Circulation of software without this notice vio-
lates §109 and is a direct infringement of copyright by
the library under §501 even if the patron makes no
infringing copies.
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§108(f)(1) provides additional statutory protection. It
states:

nothing in this section shall be construed to
impose liability for copyright infringement upon
a library or archives or its employees for the
unsupervised use of reproducing equipment
located on its premises, Provided, That such
equipment displays a notice that the making of a
copy may be subject to copyright law.

If alibrary cannot be held liable for the copies a patron
makes on its own machines in the library, then surely it
cannot be held liable for copies a patron makes in his
own home where the library has far less control than it
does over the unsupervised machines in its own build-
ings. The same reasoning applies to copies made with
equipment, such as VCRs, that many libraries also
lend to their patrons. So long as the notices are
attached to the equipment when it is lent to the patron,
the library should not be held liable for what the patron
does with it when not under the library’s supervision.
Another important factor is that in order to be held
liable for contributory infringement under the case law,
the library must have done something to encourage or
assist the patron in committing the infringing act. If all
the library does is provide the patron with the materi-
als that the patron could use for a wide variety of legal
purposes, the library has done nothing to encourage
infringement. Most cases in which contributory
infringement has been found contain some action on
the part of the defendant that actually did or could be
interpreted as encouraging or condoning direct
infringement. The fact that libraries do not profit finan-
cially from lending materials to patrons makes it even
more likely that a court would require proof of some
sort of active encouragement of infringement in order
to hold a library liable for contributory infringement.
But the fact that the law contains a number of provi-
sions that make it unlikely that a library would be held
liable for contributory infringement does not mean that
libraries should do nothing to discourage infringement
by patrons. In order to minimize the risk of liability for
contributory infringement, libraries should consider
the following steps:
1. Place the required copyright notice on all computer
programs before circulating them to patrons.

2. Take care not to remove or obstruct notices and warn-
ings placed on materials by the copyright holder or
vendor. Removing or obstructing notices might be
considered by some courts to be active encourage-
ment of infringement.

3.Place warning notices, similar to those placed on
copying machines, on any equipment that is lent to
patrons.

4. Refuse to lend materials to a patron when they have
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certain knowledge that the patron intends to copy the Mary Brandt Jensen is Director of the Law
materials or use the materials for a public perfor-

mance or display. Library and Associate Professor of Law at the Univer-

5. Avoid any advertisements or statements by employ-  Sity of South Dakota. She is the author of a number of
ees that state or imply that a patron can copy materi-  articles on intellectual property and was chair of the
als borrowed from the library or use them in public

performances or displays American Association of Law Libraries Copyright

6. Consider placing copyright warning notices on all Committee in 1989-90.

nonprint items circulated to patrons.
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THE FEDERAL GOVERNMENT’S ELECTRONIC DATA FILES:
QUESTIONS OF ACCESS RIGHTS AND COST

By Susan L. Dow

This article seeks to provide a brief introduction to Fed-
eral government policies regarding the electronic col-
lection and dissemination of information by Federal
agencies and their effects on libraries.

Six documents together define the Federal govern-
ment’s current information policy: Title 44 of the United
States Code, the Freedom of Information Act, the Pri-
vacy Act, the Copyright Act of 1976, the Paperwork
Reduction Act of 1980, and U.S. Office of Management
and Budget Circular A-130. They form the basis for
decisions concerning the collection and dissemination of
information. In order to determine why some may
assert that the government maintains proprietary
rights over the information it collects and disseminates,
at taxpayer’s expense, it is'necessary to briefly describe
the main provisions of each of these documents.

Title 44 of the United States Codel contains the laws
of the United States relating to the production and pro-
curement of printing and binding by Federal agencies,
and the distribution and sale of public documents,
including the activities of the United States Govern-
ment Printing Office and its Depository Library Pro-
gram. The Depository Library Program was estab-
lished as part of the Printing Act of 1895.
Approximately 1,400 libraries participate in this pro-
gram, which allows participants to receive copies of
government publications at no charge. Libraries agree
to provide free public access to materials received
through the Depository Library Program.2

The rapid development by Federal agencies of elec-
tronically formatted products causes librarians zon-
cern. §1902 of Title 44 of the United States Code, man-
dating that government publications be sent to
depository libraries, was last revised in 1968, prior to
large-scale growth in this format of publication. While
the Government Printing Office has included CD-
ROMs and computer diskettes in the Depository
Library Program, what constitutes a “government pub-
lication” under §1902 is still subject to interpretation.

The Freedom of Information Act (FOIA) became law
in 1966.3 This landmark piece of legislation provides a
mechanism for making the records of government
agencies more accessible. Individuals can request
copies of records held by Federal agencies. If an agency
refuses to release a record, it must justify its decisior; if
the individual involved is not satisfied, he or she may
seek review in court. The orig.. ! legislation and its

later revisions in 1986 mandate that Federal agencies
publish their fee schedules ir: the Federal Register. The
1966 Act required that the fees established for receiv-
ing information be limited to “reasonable standard
charges for document search and duplication and pro-
vide for recovery of only the direct costs of such search
and duplication.”4 Later amendments to the Freedom
of Information Act establish categories of information
requestors. If materials are requested for commercial
use, the requestor is assessed charges for document
search, duplication and review. When an educational,
noncommercial scientific institution or a representa-
tive of the news media requests naterials for noncom-
mercial use, the fee is limited to document duplication
costs, after the first one hundred pages of duplication.

The law further states that documents will be fur-
nished without any charge, or at a reduced charge, if
the material released is in the public interest and not to
be primarily used for commercial purposes. The FOIA
fee schedules do not supersede fee structures that may
be established under legislatively enacted statutes.
This exemption provides Congress with the ability to
determine price structures for specific paper or elec-
tronically formatted products.

Whether or not the Freedom of Information Act was
intended to cover materials in electronic format has
been the subject of litigation. Several court cases may
help to illustrate how differently the Freedom of Infor-
mation Act may be applied.

In the case of SDC Development Corp. v. Mathews,d
the U.S. Court of Appeals decided that the MEDLARS®
tapes, produced by the National Library of Medicine,
were not agency records under the FOIA and therefore
not subject to the FOLA fee schedule. Basing its decision
on the legislative history of the FOIA, the Court con-
cluded that the intent of Congress was to provide the
American people with access to information about the
internal workings of their government, meaning the
structure, operation and decision-making procedure, and
not “work product” like the MEDLARS files. SDC could
purchase the MEDLARS tape for $50,000 a year, but was
not entitled to the tapes for only the cost of duplication.

The same Court, in 1979, in the case of Long v.
Un ted States Internal Revenue Service,'7 decided that
the legislative history of the 1974 amendment to the
FOIA had dealt with the question of computer records.
The FOIA’s applicability to computer tapes was the
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same as to other records. Some feel that the decision in
SDC v. Mathews was not based on the Court’s interpre-
tation that computer records were not agency records
as intended by the FOIA. Rather, they feel that the
decision was based on the fact that Congress had legis-
lated a separate fee structure for the MEDLARS tape.
The content of the tapes were the determining factor,
not the format in which the information was presented.

Because of the controversy surrounding application
of the FOIA to electronic records, some Congressmen
have favored amending the Freedom of Information
Act to specifically include references to electronically
formatted materials.® Others feel that the Act does not
need to be amended.9 It may be a better policy, they
contend, to let the courts decide the applicability of the
FOIA to electronically formatted products when dis-
putes arise.

The Privacy Act was passed in 1974.10 The Act was
created to protect individuals against unwarranted
access to confidential records. The advent of compnter
technology to process and store information led to con-
cern about the security of personal information housed
in government databases. As a result of the Privacy Act,
individuals can view their personal files maintained by
Federal agencies. People who believe they have been
harmed because a Federal agency did not comply with
provisions of the Privacy Act can institute action in a
Federal court. Most federally promulgated information
policy documents include references to the Privacy Act.

Let the courts decide the

applicability of the FOIA to
electronically formatted
products.

The Copyright Act of 1976 11 wasa major recodification
of United States copyright legislation. Perhaps the most
well-known provision of Title 17 is §105, which states:

“Copyright protection under this title ‘s not
available for any work of the United States Gov-
ernment, but the United States Government is
not precluded from receiving and holding copy-
rights transferred to it by assignment, bequest,
or otherwise.”12

The statutory language is clear. No work of the
United States Government can be copyrighted. Just
what is a work is defined by §101 of the same Act.

“A ‘work of the United States Government’ is a
work prepared by an officer or employee of the
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United States Government as part of that per-
son’s official duties.”]

Work produced by an employee as part of his/her offi-
cial duties is not subject to copyright. It is a generally
accepted practice that work completed by individuals
under Federal grants can be copyrighted, even though
the funding for the grant may have been through public
revenues.

The main purposes of the Paperwork Reduction Act
of 1980 (PRA) and its reauthorization act in 198614
were to minimize the paperwork burden for individu-
als, small businesses, and state and local governments;
to minimize the cost to the Federal government of col-
lecting, maintaining, using and disseminating infor-
mation; and to coordinate and promote the uniformity
of Federal information policies and practices. Amend-
ments to the PRA passed in 1986 embodied the concept
of dissemination as part of the life cycle of the informa-
tion product.

With the passage of the PRA, the Office of Manage-
ment and Budget (OMB), within the Executive Office of
the President, was designated as the coordinating
agency for implementing Federal government informa-
tion collected by Federal agencies to determine if it is a
necessary and proper responsibility of the agency. For
example, it had some questions on the 1990 Census
long-form questionnaire deleted, believing that the
same information could be found in other sources.

Circular A-130, issued by OMB on December 12,
1985,15 under the authority of the PRA, provides a
general policy framework for management of Federal
information resources. Realizing that Federal agencies
were using electronic media to collect and disseminate
information, it included computerized databases and
magnetic tapes in its definition of “information.”

Several provisions directly apply to this. OMB man-
dates that Federal agencies, defined as “any executive
department, military department, government corpo-
ration, government controlled corporation, or other
establishment in the executive branch of the govern-
ment, or any independent regulatory agency,”16
including the Office of Management and Budget and
the Office of Administration within the Executive
Office of the President, review their information collec-
tion procedures to determine the most cost-effective
methods of collection and dissemination. Agencies
should first look to the private sector to provide com-
mercial goods and services and should not “duplicate
similar products or services that are or would other-
wise be provided by other government or private sector
organizations.”1

Federal agencies have the responsibility to disclose
public information and the public’s rights to know
should be protected. However, the agency should dis-
seminate information by “placing maximum feasible
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reliance on the private sector for the dissemination of
the products and services, in accordance with OMB Cir-
cular No. A-76.”18 Circular A-150 also states that
agencies should “acquire off-the-shelf software from
commercial sources, unless the cost effectiveness of
developin1g9custom software is clear and has been docu-
mented.”

OMB Circular A-76, entitled, “Performance of Com-
mercial Activities,” was first issued in 1966. The princi-
ple underlying this circular is that the Federal govern-
ment should rely on its citizens to supply the products
and services needed by the government. The circular
describes the steps that Federal agencies should take
before initiating services.

These six Federal information policy documents pro-
vide the basis under which Federal agencies operate
when collecting and disseminating information. There
must be a clear need for collecting the information. If a
new collection system is to be implemented, such as an
electronic database, the agency must first look to the
private sector for development of the system. When the
agency decides that the public has a right to access the
information, and decides to implement a electronic for-
mat for dissemination, the agency should use commer-
cial software to run the system, especially if it is more
cost effective to do so.

PROPRIETARY ACTIONS

Copyright law does assert that works created by gov-
ernment employees as part of their official duties can-
not be copyrighted. The employee is paid by the tax-
payer and therefore the work product belongs in the
public domain. This law is much eusier to apply when
the end result is in a tangible medium. Electronically
formatted products may be a combination of creative
endeavor on the part of the designer, but may also
include privately developed software.

“The practical difficulties of recreating and
redistributing electronic data means [sic] that
agencies can have a greater ability to control the
way in which government data — which is in the
public domain — can be obtained, used and
redistributed by those outside govex’nment.”20

Circular A-130 has placed requirements on the
development of electronic information systems and on
the electronic dissemination of information that have
resulted in Federal agencies acquiring the attributes of
a copyright holder. Federal agencies negotiate con-
tracts with private sector vendors not only for the ini-
tial development of an information system, but also for
public dissemination of the information. In many cases,
an agency exercises a form of monopoly on the informa-
tion that it collects at taxpayer expense.

OMB clearly recognizes that information has a value.
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It is a commodity that can be marketed by the private
sector, where a vendor may obtain revenues by develop-
ing an information system and even more by dissemi-
nating that information.

“The expansion of market rationality as an inte-
gral part of the modernization of western indus-
trial society has made it more and more probable
that information will be considered not only as a
value, a potential to satisfy different informa-
tion needs, but also has a carrier of exchange
value in terms of money.”21

It is no surprise that placing maximum feasible
reliance on the private sector for the dissemination of
Federal government information is an idea strongly
supported by the information industry. Its members
feel, and Federal government policy at this time seems
to suggest, that this approach is of most benefit to the
American public. However, this policy has been hotly
debated, leading one author to comment:

“The OMB approach focuses on the impact the
federal government information policy has on
the private sector without sufficient regard for
the information policy’s impact on public access
policies defined by Congress in the FOIA and the
DLA "22

The Federal government also acts as a copyright
holder when it makes decisions concerning what infor-
mation will be accessible to the public. Recent automa-
tion decisions by Federal agencies may help to further
illustrate how Federal agencies interpret their respon-
sibilities under the laws governing Federal information
policy.

In many cases, an agency exer-
cises a form of monopoly on the
information that it collects at
taxpayer expense.

The Federal Maritime Commission, established in
1961, is responsible for regulating the waterborne for-
eign and domestic offshore commerce of the United
States. Common carriers file their tariff rates with the
Commission, which provides access to them in its pub-
lic reference room in Washington and also in response
to FOIA requests. Filing of these rates has been done in
paper.

In 1983, the Commission began to develop plans for a
computerized filing method. Eliminating a paperwork
burden for shippers and for the agency would be consis-
tent with the Paperwork Reduction Act. The Auto-




mated Tariff Filing and Information System, referred
to as ATFI, would allow the public online access to tariff
rates. Computer tapes would also be available for the
cost of dissemination, consistent with provisions of the
Freedom of Information Act. The Commission would
use this system to answer public requests for informa-
tion.

The information industry opposed this system, argu-
ing that the government would be competing with a pri-
vate vendor who was already providing online access to
tariff rates. OMB Circular A-130 states that the gov-
ernment should not initiate a service already per-
formed by the commercial sector.

The House Subcommittee on Merchants Marine and
Fisheries placed a rider in the Federal Maritime Com-
mission’s 1990 reauthorization bill23 that limits public
access to ATFI. Limits were placed on the amount of
time a remote user can access the database. The
database is available on magnetic tape, in bulk, useless
to anyone but a commercial vendor who has the ability
to manipulate the data. The government’s charges for
providing the tape are consistent with the Freedom of
Information Act. The House subcommittee exercised a
proprietary right when it restricted public access to
information collected at taxpayer expense.

The Securities and Exchange Commission (SEC) is
responsible for regulating the securities markets in the
United States. It maintains corporate disclosure infor-
mation, including prospectuses and registrations, and
is now developing a database, called Electronic Data
Gathering, Analysis and Retrieval (EDGAR), that will
provide an electronic means for filing this information.

EDGAR is also to be used by the public; however, as
is the case with AFTI, the format of the information
makes it useless to anyone but an information vendor.
A vendor can recoup the cost of tape processing by
charging high user fees for accessing the information.
According to one source, taxpayers will have spent
more than $50 million to create EDGAR and will still
have to pay a vendor for access to the system.

“Although the taxpayers will have spent more
than $50 million to develop this system, they
will never own a copy of the database, the com-
puters on which the data is stored, or the soft-
ware that is used to search it. The entire
EDGAR system is designed to provide, at tax-
payer expense, a machine-readable version of
SEC disclosure filings to large users of the data,
including vendors such as Mead Data Centrals
LEXIS/NEXIS service.”24

Robert Gellman, Staff Director of the Subcommittee
on Government Information, Justice and Agriculture of
the House Committee on Government Operations,
noted in an 1988 article that “Neither the Commission
nor its contractor will be able to exert any form of copy-
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rignt or ownership over publicly available EDGAR
data...Because any lawful recipient of the data can dis-
seminate it for a fee or without a fee, there should be a
completely open market in EDGAR data.”25

The question in both cases, and others like them, is
open market for whom: the information industry, which
will charge at rates higher than the costs of acquiring
the tapes, or the public, which paid for the creation of
the system?

IMPLICATIONS FOR LIBRARIES

Access to Electronic Products

Library administrators, already coping with budget
reductions, are forced to do more with less. The
resources needed to maintain comprehensive book and
serial collections often compete with the resources
needed to provide library patrons with the best that
technology has to offer in the form of customized
database searches and electronic information retrieval.

Most large academic and other research libraries
subscribe to at least one commercial vendor’s online
database system. Typically, the vendor’s charges com-
bine a fixed subscription fee and variable charges based
on connect time, quantity of data searched and
retrieved, and royalties. The fixed fees can be budgeted
on a yearly basis, but it is more difficult for a library to
predict what search charges, royalty payments and
telecommunications charges will be incurred. Unless a
library budgets a specific amount of money for online
searching, it can be a challenging task to keep expenses
at a minimum. Libraries have traditionally handled
this task by budgeting the subscription fee and passing
the unknown costs on to the patron.

Libraries have had a history of charging patrons for
services that are user specific. The first patron charge
for library services was for interlibrary loan. Since
online searching tends to be tailored to the requests of
the patron and usually no two searches are alike, most
libraries charge patrons a fee for accessing remote
databases (unless, of course, the licensing arrangement
with the vendor precludes such fees).

“The pulse to innovate, coming at the same time
that academic libraries were experiencing a
financial downturn after the flush 1960s, lead to
explorations of alternative financing arrange-
ments and, of course, fees for online search-
ing.”

It appears that library clientele, especially in the
academic setting, have been willing to pay modest
charges for access to databases. They appreciate the
currency and ease of access to the information. When a
CD-ROM version of a product is available, it is possible
to provide ease of access to the information. Although
the information cbtained may not be as current as that
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found in an online database, the library will usually
absorb the costs of acquiring and making the CD-ROM
product available.

Government-Produced Databases

Access to information is essential in a democracy. If
government agencies use electronic methods to collect
and disseminate information, and do not provide mean-
ingful access to that information, the American public
cannot make knowledgeable decisions concerning their
government and may no longer have access to current
statistical information or to important studies.

OMB Circular A-25,27 issued by the U.S. Bureau of
the Budget in 1959 and later revised by the U.S. Office
of Management and Budget, provides Federal agencies
with guidance concerning the establishment of user
fees. The circular expresses the Federal government’s
belief that it should not compete with the private sec-
tor. It states that a reasonable charge should be
assessed to a recipient who receives a special benefit
from a measurable amount of government service or
property. If a special benefit is derived, the government
should recover the full cost of rendering the service. If
the service rendered will benefit the American public
as a whole, then no charges should be assessed for the
service.,

Of greatest concern to libraries
will be those electronically
formatted products that are
available only through
commercial vendors.

Paying for Federal government information is not a
new concept. Libraries pay for publications purchased
from the United States Government Printing
Office.28 Congress has passed laws that allow Fed-
eral government agencies to charge for specific types
of products. Charges for access to information may be
included as part of Federal agency appropriation bills.
Many of the publications issued by the Library of
Congress are considered self-sustaining. The revenue
generated from the sale of the product must cover the
costs of producing the product. The National Techni-
cal Information Service sells publications at prices
that far exceed the cost of production. Nothing pre-
vents someone from purchasing a publication issued
by a Federal agency and in the pu.blic domain, enhanc-
ing the publication, repackaging it and selling the
publication for a profit.

Electronically formatted products require more ini-
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tial investment on the part of the government. Federal
agencies need appropriation approval and OMB’s
blessing that the information to be collected is neces-
sary to the functioning of the agency. They have toi)lace
“maximum feasible reliance on the public sector.” 9

It may be useful to summarize what a library faces
when it seeks to acquire a federally produced electronic
product. If it requests the information under the FOIA
(and will use it for noncommercial purposes), it will
probably be charged the cost of copying and dissemi-
nating it. If the library seeks to acquire a product for
which the price has been determined by Congress, that
price may reflect production costs as well as dissemina-
tion costs, especially if the product is intended to be
self-sustaining. Perhaps of greatest concern to libraries
will be those electronically formatted products that are
available only through commercial vendors. The
library will not own the information product and will
have to pay the vendor’s rate for accessing the informa-
tion.

DEPOSITORY LIBRARY PROGRAM

Many librarians send their patrons to the nearest
U.S. Government Printing Office depository library30
for free access to printed Federal government publica-
tions, if the library is unable to acquire a Federal publi-
cation. It is a requirement of those participating in the
program to provide free access to publications. This
requirement creates a “safety net” that allows anyone,
rich or poor, to find out about the activities of their gov-
ernment.

The concept of a “safety net” is weakened as Federal
agencies store more and more information in computer
databases that are not accessible to the public or to
depository libraries. Access may be restricted for vari-
ous reasons, including cost.

“This historic shift, from a policy of pricing infor-
mation according to the public’s willingness to
pay, and the weakening of the Depository
Library Program has disastrous consequences
for society. It represents a rejection of the princi-
ple of universal access to Federal information,
and it will lead to inefficient dissemination of
information that has important social, economic
and scientific value.”31

The Government Printing Office has been distribut-
ing CD-ROMs and diskettes through the Depository
Library Z2rogram, even though some may argue that
electronic media are outside the scope of the Program.
With the distribution of these products have come ques-
tions concerning the acquisition of software to run the
products. If the agency does not supply its own soft-
ware, or the software is not in the public domain, then
the depository library will have to purchase commer-




cial software. Depository libraries have been willing to
fund the acquisition of hardware to run these products
and have allocated staff time for user training.

Federal agencies store more
and more information in com-
puter databases that are not
accessible to the public.
While questions concerning CD-ROMs and diskettes
are being resolved, depository libraries’ access to online
databases and electronic bulletin boards is in its
infancy. The GPO has initiated several pilot projects to
test the feasibility of providing depository libraries
with access to online information and is participating
as a test site for the Project Hermes bulletin board.
Depository libraries are able to access the text of recent
United States Supreme Court decisions by dialing into
the Project Hermes system. The library must pay for

the telecommunications charges and must, of course,
own the appropriate hardware.

PENDING LEGISLATION

Several pieces of legislation are pending in the
United States Congress that would provide increased
access to Federal government electronic information.

H.R. 2772, the GPO Wide Information Network for
Data Online (WINDO) was introduced by Representa-
tive Charlie Rose. The purpose of this legislation is to
create within the Government Printing Office, a single
access point for Federal government electronic
databases that contain public information. The major
library associations support this bill as potentially pro-
viding greater access.

The improvement of Information Access Act, H.R.
3459, was introduced by Representative Owens in an
attempt to require Federal agencies to store informa-
tion in standardized formats. A provision of the bill also
mandates that the cost of electronic formats be limited
to the cost of dissemination.

CONCLUSION

Providing access to electronic information through
the Depository Library Program is one of the greatest
challenges that the United States Government Print-
ing Office and Depository Libraries will be involved in
over the next several years. If all the players in the
game: the Federal agencies, the library community and
the information industry, cannot come to a compromise
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in this area, then it is the public who suffers when elec-
tronic information falls out of the “safety net.”
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ing Office, 1991. p. 63.
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Government Documents Roundtable. Her interests
extend to state government information policy, and she
is author of State Documents Checklists, A Historical
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THE INTERNATIONAL SCENE

By Joseph S. Alen*

The internationalization of information demand and
fulfillment is an important element in the information
technology revolution. The ability to access vast quan-
tities of information — from both scientifically prolific
regions as well as the remotest corners of the globe —
has helped to fuel integration of the world’s economies,
cultures and research and development activities. For
example, surveys by the Copyright Clearance Center
show that, on average, 20-30 percent of copying by U.S.
corporations is from non-U.S. materials. The means of
access are equally diverse, whether a journal article
faxed from the British Library Document Supply Cen-
ter or a Max Planck Institute treatise downloaded via
the Internet.

This increasingly international character of the flow
of information poses an important question for the U.S.
librarian: what are the copyright implications of these
transnational activities? From that, flows a second
important ques:tion: what are the compliance mecha-
nisms available to U.S. librarians?

U.S. COPYRIGHT LAW GOVERNS

For the most part, and subject to a few important
exceptions, the mere fact that copyrighted works
migrate back and forth across the U.S. border does not
enlarge or diminish a U.S. librarian’s actions or respon-
sibilities under any copyright laws. This is so princi-
pally because copyright laws are territorial, i.e., they
apply only to actions and individuals within the bor-
ders of the country in which they are enacted. Thus, an
act of copying in the U.S., for example, is or is not an
infringement of copyright depending upon U.S. law. In
general, it matters little that the work copied may have
been published in France. or if a French national resid-
ing in the U.S. made the copy. It is U.S. copyright law
that governs activities occurring in the U.S., and
conversely French copyright law that determines
infringement by a U.S. national in France.

THE EFFECT OF U.S. ADHERENCE TO THE
BERNE CONVENTION

Additionally, U.S. adherence to the Berne Conven-
tion in 1989 requires U.S. copyright law to grant to for-

* © 1992 Joseph S. Alen
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eign works and foreign rightsholders no worse treat-
ment than it does to U.S. works and U.S. rightsholders.
This requirement in the Berne Convention is known as
the principle of “national treatment,” and it applies to
all 77 signatories of that treaty.

The Berne Convention also requires of its signatories
certain minimum standards and conditions for their
copyright laws. For example, Article 5 (2) of Berne
requires that “The enjoyment and exercise of these
rights shall not be subject to any formality....”. Conse-
quently, in order to adhere to Berne, the U.S. had to
amend its copyright law in 1988 to remove a require-
ment that a copyright notice was a necessary condition
for a work in order to enjoy copyright protection in the
U.S. Since that amendment, therefore, one can no
longer rely on the appearance of a printed copyright
notice in a work for purposes of determining the copy-
right status of that work. These minimum standards
and conditions also lead to substantial similarity and
homogeneity of national copyright laws.

Copyright laws are territorial.

However, in a complex world, perfect harmony is not
possible. Different interpretations by different legal
systems produce different results. For example, both
U.S. and German copyright laws extend protection to
computer software and both nations’ laws require orig-
inality as a necessary element for that protection. How-
ever, U.S. courts require a very low threshold of crigi-
nality, while German courts, conversely, demand an
extremely high degree of originality in order to grant
protection. So despite “national treatment,” a computer
program written in the U.S. might not be eligible for
protection in Germany. Such legal nuances, of course
can have a serious effect on the availability of works
from country to country as producers engage in the
risk-reward calculations.

Also, although the basic principle is that one looks to

" one’s domestic copyright law to determine whether an

act regarding foreign works is or is not copyright
infringement, there may be certain special provisions
that apply under certain circumstances. For example,
§602 of the U.S. copyright statute makes it an infringe-
ment of the distribution right within copyright to

ro-
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import a copy of a copyrighted work into the U.S. with-
out the copyright owner’s consent, unless certain cir-
cumstances pertain (e.g., private use of the importer).
Thus, although reference to U.S. copyright law will pro-
vide sufficient guidance for action with regard to U.S.
uses of foreign works, advice of counsel should be
sought if systematic, international document supply or
similar activities are considered. This particular right
under copyright law is not replicated in any significant
number of foreign countries.

COUNTRIES NOT INCLUDED IN THE BERNE
CONVENTION

Finally, what are the consequences of using a work
from a country that is not a Berne Convention signa-
tory? The two major countries that are not Berne mem-
bers are the Peoples Republic of China and the
republics of the former U.S.S.R. Both the PRC and the
CIS have stated that they will join the Berne Conven-
tion. As to other non-Berne countries, there are certain
bilateral treaties and multilateral agreements with
some of those countries that provide somewhat similar
res—:Its. The relatively small number of non-Berne
adhering countries makes this a de minimis issue for
most U.S. librarians.

Photocopying is perhaps the
largest copyright-sensitive use
of foreign works by librarians.

COPYRIGHT COMPLIANCE THROUGH
COLLECTIVE LICENSING

If then, we look to U.S. law on copyright questions,
what are the available mechanisms that will enable a
conscientious librarian to comply? In order to limit rea-
sonably the response to this question, this article will
focus principally on the reproduction right within copy-
right and limit the activities to photocopying that,
under U.S. and most national copyright laws, is gov-
erned by the reproduction rights. Photocopying is per-
haps the largest copyright-sensitive use of foreign
works by librarians. Use of online services or other
commercial databases are typically governed by library
contracts with suppliers, and consequently it is largely
contract, not copyright, law that applies. Internal-use
electronic databases, which are often created by scan-
ning previously published print materials, present an
axtremely broad range of complex issues. Licensing
systems for such database uses are still in the earliest
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stages of development, and thus beyond the scope of
this article.” "

At the outset, it must be noted that copyright laws,
like all laws, require reasonable and effective mecha-
nisms for implementation. Without effective imple-
mentation, they will not be observed and will not fulfill
the social purposes for which they were enacted. In the
area of photocopying, Reproduction Rights Organiza-
tions (RROs) are the principal means devised for effec-
tive implementation of the law.

Consider for a moment the scope of the photocopy
challenge. It is estimated that there may be 5 million
published titles throughout the world from which users
might wish to photocopy. These titles are produced by
hundreds of thousands of publishing houses, which in
turn represent several million authors. The works, pro-
duced in hundreds of different countries, eacn with its
own system of copyright laws and royalty pricing ques-
tions, are written in a multiplicity of languages and
often translated into many more. These works are
copied by miilions of individuals as well as hundreds of
thousands of organizations, including libraries, corpo-
rations, universities, schools, research institutes and
document suppliers. Together, they photocopy billions
of copy-pages each year. For many of these users, time
is of the essence in obtaining access to the materials.

Clearly, the long established practice of obtaining
individual permissions from individual rightsholders
through rights and permissions departments scattered
around the globe can no longer be expected to handle
this enormous task.

THE ROLE OF THE COPYRIGHT CLEARANCE
CENTER

Acknowledging this problem, the U.S. Congress, in
the mid-1970s, suggested that rightsholders and users
work together to develop a system that would satisfy
both the users’ need for timely access to a wide range of
published materials and the rightsholders’ appropriate
concern about fair compensation for this use of their
materials. This suggestion led to formation of the not-
for-profit Copyright Clearance Center in 1978. Since
then, CCC has developed a variety of licensing pro-
grams to meet the needs and requirements of users and
rightsholders, both within the U.S. and abroad.
Through a coordinated network of bilateral agreements
with national RROs in other countries, U.S. users may
obtain access to hundreds of thousands of foreign titles,
through a collective license with CCC, on terirs equal to

“*The author recently coauthored a 70-page CCC paper entitled
Toward a Copyright Management Svstem for Digital Libraries, which
addresses those issues. For a con.plimentary copy of the paper, please
inquire of the author at CCC, 27 Congress St.. Salem. MA 01970.
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those by which they access domestic titles. Similarly,
U.S. rightsholders receive royalties via foreign RROs for
photocopying overseas by foreign users. These bilateral
agreements are based upon the principle of “national
treatment” as the fundamental means for reconciling
the different licensing nuances in the laws of all the var-
ious countries. This system eliminates the U.S. user’s
need to understand or interact with n 9st foreign rights-
holders and foreign licensing idiosyncracies.

RROs now exist in 19 countries, and CCC has exe-
cuted bilateral agreements with the RROs in the
United Kingdom, France, Germany, Norway, Spain,
Switzerland, the Netherlands, Australia, New
Zealand, Canada and the CIS. Agreements are cur-
rently in negotiaticn with a half-dozen additional
RROs.

IFFRO: THE INTERNATIONAL LINK

This international system is supported and strength-
ened by the activities of the International Federation of
Reproduction Rights Organisations (IFRRO), which
.inks all RROs as well as nationnl and international
associations of publishers and authors. IFRRO works
to facilitate formal and informal agreements between
and on behalf of its membership, to foster the creation
of other RROs and to increase awareness of copyright
and the role played by RROs in the conveyance of rights
and royalties.

In recent years, IFRRO initiatives have contributed
to changes in the provisions of national copyright laws
{Belgium), the establishment of systems for effective
observance of copyrights in Japan and a significant
change of copyright compliance policy at one of the
largest international document suppliers (British
Library Document Supply Center) in the world. IFRRO
has been extrerely active in assisting rightsholders to
develop RR” ,, and a recent series of seminars in
Korea, Hong Kong, Japan and India have yielded
promising results. IFRRO likewise is working hard to
grapple with the complexities of collective licensing in
an electronic environment in order that this emergent
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licensing need be met through a collective mechanism,
as and when appropriate. The Copyright Clearance
Center takes an active role in all IFRRO activities and,
since 1988, has served as its Secretariat.

The basic structures for
international exchange of
rights and royalties

are now in place.

Although technological advances always seem far
ahead of the development of systems to manage the far-
ranging impact of those technological capabilities, the
basic structures for international exchange of rights
and royalties are now in place. These systems have
indeed simplified the international process and go a
long way toward addressing the library professional’s
concerns about international copyright compliance. By
continuing to work together to accommodate the needs
of both rightsholders and users, these basic structures
can be adjusted, augmented, expanded and refined to
meet the challenges of the future.

J oseph S. Alen is Vice President of the Copy-
right Clearance Center and Secretary General of the
International Federation of Reproduction Rights
Organisations (IFRRO). At CCC, in addition to gen-
eral management, he is responsible for international
relations Mr. Alen is the author of a number of articles
on collective licensing of reproduction rights and a fre-
quent speaker at national and international gatherings

of authors, publishers and users of copyrighted materi-
als.
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COPYRIGHT RESEARCH BASICS:
HOW TO HELP PATRONS LOCATE
THE COPYRIGHT INFORMATION THEY NEED

By Joanne D.S. Armstrong

Librarians attempting to assist patrons with questions
about copyright will find that even in the absence of
access to a law collection a great deal of useful informa-
tion on the subject can be gathered. One such area of
inquiry is the copyright law: patrons may wish to find
out if they can safely make a particular use of copy-
righted material, or, in the case of copyright owners, to
find out if their own rights in material are being vio-
lated. Another subject is copyright registration, which
comes into nlay when a patron wishes to find out the
copyright status of a particular work. Questions about
the latest copyright news arise when patrons wish to
keep track of recent developments and trends in order
to make informed business decisions. And finally,
patrons may wish to obtain the necessary documents
for registering a copyright. This article mentions the
major resources available outside of law libraries for
various types of basic copyright research.

BASICS OF COPYRIGHT LAW RESEARCH

When a patron has a question about the nature of
copyright protection in particular circumstances, the
search for an answer will involve copyright law. Copy-
right law in the United States is primarily embodied in
the governing Federal statute, codified in Title 17 of the
United States Code, which contains the Copyright Act
of 1976 and all subsequent amendments. The United
States Code, published by the Government Priv g
Office, is available at many large Federal depositories.
There is a subject index to the United States Code, but
updating is infrequent.

Most patrons will find the annotated, commercially
published versions of the Code easier and more conve-
nient to use than the official GPO edition. Happily, the
United States Code Annotated (published by West Pub-
lishing) and the United States Code Seruvice (published
by Lawyers’ Cooperative Publishing) are widely avail-
able: large public libraries are likely to have either one
or the other. The annotated codes both offer a number
of features that make them invaluable research tools,
especially for the inexperienced legal researcher with
little access to other legal materials. Both contain
detailed subject indexes that can guide the patron to
the relevant desired section of the statute. Both are fre-
quently updated and incorporate any new material into
the relevant statutory sections (both pocket part

inserts and separate paperback supplements should
always be checked for the latest additions). But the
most valuable enhancements in the commercially pub-
lished codes are the anno.ations themselves.

Case annotations are brief references to related
material where the researcher can look for an explana-
tion of the code’s meaning. Most important for a
researcher without access to a law library are the case
annotations: short paragraphs describing the holdings
in cases that interpreted a particular section of the
statute. Using the annotations, patrons can locate
cases with facts or issues similar to the ones presented
by their own questions and can see how the law was
applied in such circumstances. Once the citation to a
relevant case has been located via the annotations, a
patron without access to a law library containing the
relevant case reporters can obtain a photocopy of the
desired case through interlibrary loan.

Copyright cases are heard in the Federal court sys-
tem, and so are reported in the United States Reports
(Supreme Court opinions, widely available at deposito-
ries), the Federal Reporter, Second Series (Federal
appeals court opinions, commercially published and
usually available only in law libraries) and the Federal
Supplement (Federal trial court opinions, commercially
published, also in law libraries). The Federal Supple-
ment publishes only a fraction of the opinions written
in the Federal trial courts; additional copyright cases
may be found in specialized reporters such as United
States Patent Quarterly. When using the annotated
codes to locate promising cases, patrons should bear in
mind that United States Code Annotated only gives
citations to the case reporters produced by West Pub-
lishing, which includes Federal Supplement but not the
United States Patent Quarterly. United States Code
Service, on the other hand, provides citations to cases
published only in United States Patent Quarterly in
addition to parallel citations to USPQ when a case
appears there as well as in F.Supp.

Another source for copyright cases is Decisions of the
U.S. *Courts Involving Copyright, a collection of all
state and Federal copyright cases originally printed in
the reporters 1. -entioned above. This set, updated peri-
odically, is compiled and published by the Copyright

*These volumes include diverse intellectual property cases arising
under state laws.
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Office of the Library of Congress. The advantages of
this set are that it is quite comprehensive and it is
available at large Federal depositories. The disadvan-
tage is that it is several years behind the other collec-
tions of cases in currency.

To return to the statutory tools, other features
offered by the commercially published codes, in addi-
tion to case annotations, include references to related
Copyright Office Regulations, to discussions in legal
encyclopedias and to legal forms in form anthologies.
The United States Code Annotated even includes the
actual text of the Copyright Office Regulations. How-
ever, none of these features are as vital to the lay
researcher as are the case annotations. The Copyright
Office Regulations are widely available in Federal
depositories in Title 37 of the Code of Federal Regula-
tions, along with regulations issued by other Federal
agencies pertaining to copyright matters. The refer-
ences to legal ercyclopedias and form anthologies are
probably not tremendously useful to researchers with-
out access to a law library. Such patrons would be more
likely to turn from primary materials to popular works
on copyright, such as might be found in large general
collections.

A sizable numper of such works appeared shortly
after the 1976 Copyright Act went into effect, and many
of these are still useful. New popular guides to copy-
right continue to appear each year and are probably
worth seeking out in order to ensure that the latest
judicial developments have been covered. Nolo Press, a
legal self-help publisher, publishes Stephen Fishman’s
Copyright Handbook: How to Protect and Use Written
Works (1991), which includes forms as well as narrative
explanations of the major topics in copyright. The
American Library Association has published works
aimed at librarians’ particular concerns, such as Mary
Hutchings Reed’s Copyright Primer for Librarians and
Educators (1987), which might be useful to patrons
with copyright concerns as well.

Patrons can, through citations in court opinions,
become aware of various legal treatises on copyright law:
such works will generally be available only in law
libraries. The copyright law treatise most frequently
cited in cases has been Nimmer on Copyright, a multivol-
ume looseleaf set published by Matthew Bender. Other
prominent titles include William F. Patry’s Treatise on
the Fair Use Privilege (1985) and the same author’s Lat-
man's The Copyright Law, 6th edition ( 1986), both pub-
lished by the Bureau of National Affairs.

Finally, patrons may wish to consult LEXIS and
WESTLAW, online legal databases, to aid their copy-
right research. Both patrons and librarians should take
heart: most of the copyright material available online
also can be accessed by resorting to paper sources only.
For further assiste ice in locating the appropriate
research materials, a good source is Chapter Four,
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“Copyright Law,” in Leah Chanin’s Specialized Legal
Research, published in 1987 in looseleaf format by Lit-
tle, Brown, and updated from time to time.

BASICS OF COPYRIGHT REGISTRATION
RESEARCH

Another frequent concern of patrons with copyright
questions is how they can determine whether a particu-
lar work is protected by the copyright law or is in the
public domain. Answering such questions involves the
consideration of many variables, including the date the
work was created, when it was published, whether and
when copyright of the work was renewed, whether and
when a transfer of copyright between owners was
effected by contract or by operation of statute, and so
forth. The Copyright Office of the Library of Congress
publishes a very useful circular entitled “How to Inves-
tigate the Copyright Status of a Work,” which should be
consulted. This circular is updated frequently and is
readily available from the Office: write to United States
Copyright Office, Library of Congress, 101 Indepen-
dence Avenue SE, Washington, D.C. 20559; Attention:
Publications Section, and request Circular 22. Alterna-
tively, the Circular can be ordered through the Copy-
right Office’s telephone ordering svstem, described in
the final paragraph below.

One of the procedures described in Circular 22 is how
to search the Catalog of Copyright Entries, published
by the Copyright Office and available at some large
Federal depositories. The CCE is divided into several
parts for each period covered and contains entries for
works registered with the Office. Renewals of copyright
are listed in a separate part of the CCE. The CCE is
currently published in microfiche only, whereas earlier
series were distributed in book form. Patrons should be
cautioned that it does not necessarily tell the whole
story with respect to the copyright status of any partic-
ular work. The circular “How to Investigate the Copy-
right Status of a Work” should be consulted carefully.

BASICS OF COPYRIGHT NEWS RESEARCH

Patrons who wish to keep-up with the latest develop-
ments in the copyright area can of course do so through
the general research resources on government and
business activity, e.g., the Congressioral Record for leg-
islative developments, The New York Times for publish-
ing industry developments, and so forth. However,
there is a specialized tool that makes keeping current
in copyright developments extremely easy and conve-
nient: the Patent, Copvright, and Trademark Journal,
published by the Bureau of National Affairs, is a
weekly newsletter that covers legislative and court
developments in an extremely timely manner. This
source is generally available only in law libraries.
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OTHER COPYRIGHT BASICS

The Copyright Office publishes a variety of useful
materials on copyright, some of which have already
been mentioned above. Patrons seeking to obtain copy-
right registration for a work should be referred to the
Copyright Office for copies of the necessary forms and
the related explanatory materials. The Copyright
Office maintains two very useful services accessible by
telephone: one offering recorded information, the other
an “Order Hotline.” The former guides callers through
a helpful menu of topics, including instructions about
the several forms used for copyright registration and
descriptions of many publications of the Copyright
Office; it also offers access to an information specialist
if the wealth of recorded information does not suffice.
(The number is (202) 479-0700). The Order Hotline (7
days a week, 24 hours a day; (202) 707-9100) records
and accepts telephone orders for forms and publica-
tions. Callers should make sure they have the correct
number identifying the form or the publication they
wish to order.
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PUBLIC POLICY PERSPECTIVES ON INTELLECTUAL
PROPERTY AND THE PUBLIC GOOD

By Michael J. Remington

“All that in idea seemed simple became in prac-
tice immediately complex; as the waves shape
themselves symmetrically from the cliff top but
to the swimmer among them are divided by
steep gulfs, and foaming crests.”1

The U.S. Capitol and its surrounding buildings,
including the Library of Congress, sit on a small hillock
of several hundred feet elevation. Not exactly a cliff top,
the summit represents the pinnacle of American law-
making power. The Capitol itself, the seat of the
Congress, embodies the ideals and history of this coun-
try.

Looking westward across the country, the congres-
sional perspective of copyright law is a serene and sym-
metrical one. The vista is expansive, the weather clear,
but the winds are strong and gusty at times, causing
whitecaps to form and waves to break incessantly on
the shore. Participants in the complex copyright law
system are more like swimmers divided from each
other by steep gulfs and foaming crests.

Copyright touches a society’s
moral, artistic and creative
neruves.

Copyright touches a society’s moral, artistic and cre-
ative nerves, encapsulating a nation’s true natural
resource: its cultural heritage. From a policy viewpoint,
which incorporates the broad notion of the public good,
copyright is considered to be a big success story in the
United States. On the recent occasion of the bicenten-
nial of this nation’s first copyright law, President

George Bush proclaimed that legislative expansions of

American copyright laws have “enabled fledgling
enterprises to become enduring industries” and “the
success of new industries has, in turn, given aspiring
authors, inventors, and artists greater faith in their
dreams and further incentive to share the {ruits of their
talents with otbers.”2 The efficacy of copyright is made
all the more graphic when compared to the efficacy and
fairness of some of this nation’s laws that (in the public
mind, at least) have failed, such as those relating to the
banking and suvings and loan industries, criminal jus-

tice administration and the health care system.

Copyright industries are among the largest and
fastest growing segments of the American economy.
The total copyright industries’ share of the Gross
National Product increased from 3.7 percent in 1977 to
5.8 percent in 1989. The core copyright industries,
including publishing, computer software, records and
music, and motion pictures, are now larger than either
the U.S. agricultural, fishing, mining and energy
extraction industries.

Copyright produces a positive balance of trade in the
United States, being one of the brightest spots on the
deficit horizon. Current American copyright law is
touted by our trade negotiators as a model for the rest
of the world to follow.

Users are the net beneficiaries. We, as a people, have
literally entered a new age, shifting from #an industrial
to an informational and electronically controlled soci-
ety. Americans have a bewildering array of consump-
tion choices usually at quite reasonable prices. A casual
glance in the modern American library graphically
reveals these alternatives. Information may be
obtained from traditional hard copies of books, maga-
zines or newspapers; videocassettes of feature films are
available for loan and so is music in the form of records,
cassettes, perhaps compact disks and, soon, digital
audio tapes; photocopying machines normally have a
long line of customers as do microfiche projectors with
built-in copying capabilities; computer software can be
borrowed and taken home or sometimes tried on library
premises; computer terminals have become an essen-
tial feature of the library reading recom in lieu of card
catalogues; and facsimile machines are available for
on-site utilization. Library users return to a home or
office environment equally well-equipped with com-
puter technology and entertainment centers.

The American library is a mirror of copyright history.
In the apt words of the Librarian of Congress, James
Billington, “the Library of Congress, bursting at the
seams with an intellectual outpouring of our creative
people, guards the legacy of copyright.”4 All the areas
of human intellectual creativity — literary works,
music, the visual arts, dance, sculpture, motion pic-
tures, sound recordings, computer programs and semi-
conductor chip mask works — are deposited in the
Library and implicitly made available to libraries and
scholars nationwide.
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Robert W. Kastenmeier, recognized by many as the
consummate copyright leg‘islator,5 aptly observed that
“copyright is a body of law that must accommodate the
interests of three groups in our society: authors; dis-
tributors (including publishers and entrepreneurs);
and consumers.”® A three-legged stool, which stands or
falls based on the relative length of its legs, is the
result. Libraries and their millions of users form signif-
icant constituent groups for two of the legs: the distri-
bution and consumption of copyrighted works.

Discussion of the requisite balance of the stool legs
can be organized conveniently into three distinct head-
ings: (1) constitutional considerations; (2) the political
role; and (3) the administration of copyrights. An
understanding of these subjects can equip librarians to
share their own perspectives more effectively with poli-
cymakers.

THE CONSTITUTIONAL INTENT

The framers of the U. S. Constitution assigned to
Congress, as the most politically representative of the
three branches of government, the role of defining the
term of protection and exclusive rights granted to
authors in exchange for public access to their writings.
The constitutional clause authorizing the Congress to
enact a copyright statute reflects the understanding
that property rights, properly limited, will benefit the
public at large. The source of Congress’ authority to
enact copyright laws is Article I, section &, clause 8,
which empowers Congress “to Promote the Progress of
Science...by securing for limit:d Times to Authors...the
exclusive Right to their Writings....”

The U.S. Supreme Court has regularly and consis-
tently confirmed the requirement of balance between
proprietary rights and the public good in the exercise
of Congress’ constitutional mandate. A bargain, made
on behalf of the public, is envisioned. In 1984 the Court
stated that the monopoly privileges that Congress may
confer “...are neither unlimited nor primarily designed
to provide a private special benefit. Rather, the limited
grant is a means by which an important public purpose
may be achieved.”’ The intellectual property clause, to
quote from a unanimous Court decision in 1989,
“reflects a balance between the need to encourage
innovation and the avoidance of monopolies, which sti-
fle competition without any concomitant advance in
the ‘Progress of Science and [the] useful Arts.’ "8 Just
last year, the Court reiterated that “the primary objec-
tive of copyright is not to reward the labor of authors
but [t]o promote the ‘Progress of Science and the useful
Arts.” "9 The framers fully intended copyright to be the
“engine of free expression. By establishing a mar-
ketable right of the use of one’s expression, copyright
supplies the economic incentive to create and dissemi-
nate ideas.”10
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THE ROLE OF CONGRESS

The legislative perspective visualizes a much broader
vista than that seen from a librarian’s desk, lawyer’s
window, or judge’s bench. It is particularly well-suited
for consideration of statutory reforms that relate to the
creative aspirations and artistic genius of a country and
affect the population at large. Legislators can be aptly
characterized as the “last generalists.” Being represen-
tatives of the people, they are elected to make daily deci-
sions in the form of votes on a wide variety of issues that
involve the balancing of diverse interests. The balance
that copyright law strikes between the incentives to
authors that are necessary to stimulate desired creative
activities and the freedom to use protected works rests
on the collective political judgment of the elected repre-
sentatives. To give more protection than is necessary is
not a good bargain for the public. To give less protection
grants more liberal access to users, reducing the incen-
tive for creativity. The judgment is not easy, but it is
done whenever Congress acts on a copyright reform
measure. As described by Stanford law professor Paul
Goldstein, “every time Congress amends the Copyright
Act it makes a value judgment about the quantity and
quality of literary, musical and artistic works that are
socially desirable and an empirical judgment about the
amendment’s probable efficacy in achieving that
end.”11

Perhaps the principal leavening ingredient in a
democracy is the legislative process itself. The proce-
dures are open to the press and the public. Legislative
proposals are introduced, noticed in the Congressional
Record, which is printed daily, and made available
through a document room or electronically. The main
informational technique used by the Congress is the
public hearing. Working through a subcommittee
chairman, witnesses are invited to give a short state-
ment and answer questions about a particular subject.
Legislative hearings vary in scope from a narrowly
focussed bill to a more comprehensive analysis of a gen-
eral subject matter. The promotion of understanding by
the elected officials and the stimulation of debate are
the underlying goals. When bills are processed legisla-
tively (that is, marked up), the procedure again is open
to the press and the public at every legislative stage:
subcommittee, committee and the full body in both the
House and Senate.

In the legislative context, the most difficult problem
for a congressional subcommittee is how to define an
issue. Congress does not have a “case or controversy”
requirement, unlike courts, and it need not restrict
itself to consideration of a specific bill. After all, the
proponent of a legislative measur« may control the out-
come. To characterize an issue is to decide it. Often, a
wiser political course is to begin with a general survey
of a subject area.
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Congress must assess the char-
acter of new technologies before
restructuring the legal system
to accommodate change.

Copyright law reform in a rapidly changing society is
a difficult, but not impossible, one. To the extent possi-
ble, the legislative process should produce statutes that
are uniform, consistent and understandable. Unneces-
sary transactional costs should be avoided. In a time of
ever whirling change, Congress must assess the char-
acter of new technologies before restructuring the legal
system to accommodate change. Many legislative pro-
posals sorely test the ability of the Congress to under-
stand technological changes and to rechannel them
into the legal system and national economy. One-stop
electronic shopping for government documents is tech-
nologically feasible. Congress, however, must decide
how and under what conditions it should operate. Last
year, Congress established a legislative framework for
the National Research and Education Network, which
will clearly have an impact on science and mathematics
and may have consequences (some unintended) for edu-
cation and libraries. Copyright implications have yet to
be explored by all the affected communities and proper
congressional committees.

Currently, the societal tensions are high, the eco-
nomic stakes are great, and the legal issues are compli-
cated. In the future, Congress may increasingly be
pressured to formulate different answers to different
problems. Moreover, Congress may be obligated to rely
on different procedures and methodologies o: law
reform. Most of these methodologies are time-tested,
such as private party negotiation, study commissions
and omnibus revisions. New methodologies also may
develop, and the role of the private sector will become
more significant.

Considerable statutory balances (the three-legged
stool) are already woven into the fabric of the American
copyright law. The constitutional backdrop is, of course,
or.ginality and a limited term requirement. Copyright
is available for a broad variety of creative expressions,
but copyright protection does not extend to ideas, pro-
cesses, methods of operation, concepts, principles, or
discoveries, regardless of the form in which they are
described, explained or illustrated. Furthermore, copy-
ri’ht protection is not available for any work of the
United States government.

Generally, authors are granted a bundle of exclusive
rights to reproduce, prepare derivative works, dis-
tribute copies, perform and display publicly. However,
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exclusive rights are limited by the “fair use” doctrine,
which confers a privilege on the public to use copy-
righted material in a reasonable manner without the
copyright owner’s consent. Exclusive rights are further
limiteq, for example, by allawing libraries and archives
to reproduce a copy of a work and to distribute it under
certain conditions. As regards library photocopying,
the message is clear: a balance is sought between the
rights of creators and the needs of users.”12

Distribution interests — from book publishers to
recording companies, from satellite delivery systems to
television broadcasters, from cable television owners to
jukebox operators — have sought and obtained legisla-
tive confirmation of their rights.

The search for equilibrium is extant today and will
continue in the future. As aptly observed by Congress-
man Kastenmeier, “consensus will be the rule rather
than the exception."13 This is not just idle chitchat.
Congressional reluctance to impose one-sided losses on
either the author, distributor or user side of the trian-
gular equation has its antecedents dating far before the
current generation of elected representatives. Political
compromise is a product of the democratic political sys-
tem itself and an essential contributing factor to legiti-

macy, or public acceptance, of the law. >4

THE ROLE OF THE COPYRIGHT OFFICE

An important copyright institution, the U.S. Copy-
right Office plays a crucial role both in serving the
needs of the public and promoting proprietary inter-
ests. In 1870, the Congress delegated authority to the
Library of Congress to administer U.S. copyright law.
In 1897, the Library recognized the growing societal
importance of copyright and established the Copyright
Office to register copyright claims and create a public
copyright record.

The Office not only administers the copyright law, it
also advises Congress, the courts and the executive
branch (including the Office of the U.S. Trade Repre-
sentative) on copyright law and policy. Further, the
Office provides Congress with information and advice
on copyright bills, prepares extensive reports on spe-
cific policy issues and drafts legislation at the behest of
members of Congress. The quality of its service and
advice is not dependent on whether a specific legisla-
tive proposal is pro-author, or pro-user, or balanced
between the two.

Under the Copyright Act of 1976, as amended by the
Berne Convention Implementation Act of 1988, copies
of all works published in the United States for which
copyright is claimed are required to be deposited in the
Copyright Office. These deposits are made available to
the Library for its collections. As a consequence, copy-
right deposits fuel the resources of the Library as it
builds and nourishes itself. The value of these Copy-
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right Office acquisitions amounts to approximately $10
million annually.

The current Register of Copyrights is a veritable life-
guard. The location of the Copyright Office in the
Library of Congress — a user-friendly environment —
coupled with the overall mission of the Office to pro-
mote the copyright law, place the Register safely on
shore, but overlooking sometimes troubled waters. Ten-
sion no doubt exists. But from this tension construc-
tively rises America’s national library, which serves
this country so well.

The United States has relied
upon a political utility
approach to copyright.

CONCLUSION

In the United States, the Constitution does not
establish copyrights; rather it authorizes the Congress
to grant such rights if| in its political judgment, a meri-
torious public purpose is to be achieved. During
its two centuries of independence, the Univad States
has relied upon a political utility approach to copyright.
Derived from both the express words of the Constitu-
tion and the delegation of authority to the political
branch, this methodology promotes a balancing of
interests between authors and users. As Lord
Macaulay observed before the English Parliament
more than 150 years ago, copyright “is neither black
nor white, but gray,”1

Today, based on its economic and societal impor-
tance, the subject of intellectual property is a prime
piece of jurisdictional real estate in the Congress. The
congressional subcommittees with expertise over
copyright matters are in good hands with strong lead-
ership coming from Representatives William Hughes
and Carlos Moorhead in the House of Representatives
and Senators Dennis DeConcini and Orrin Hatch in
the Senate.

Copyright law being largely self-executing, there is
the need for a corps of public servants to administer
various governmental obligations. The Copyright
Office, located in the legislative branch, plays a key role
in effectuating the will of the Congress, contributing to
copyright law improvements and delivering services to
the public. Congressional staff play a pivotal part in the
law drafting process as do executive branch staff in
hilateral and multilateral trade negotiations.

In the final analysis, copyright law exists as an eco-
nomic incentive for authors to create and to share the

WINTER 1492
Q

THE BOOKMARK

fruits of their labors in a complex ecosystem affected by
the marketplace, public opinion, judicial decision-mak-
ing, trade negotiations, library and educational policies
and business investments. Most assuredly, copyright
law is in good shape and in good hands. It may seem
complicated at times, particularly to those swimming
in the system against the tide. But, on balance and
from the top of the cliff, copyright successfully pro-
motes the progress of science and the useful arts in an
enormously creative and vibrant country to the benefit
of all of us.
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WEAT REFERENCE LIBRARIANS NEED TO KNOW

By Deirdre C. Stam

It is all too easy for library educators to lose track of the
needs of librarians actually emplcved in the front ranks
of library work. An area most susceptible to educa-
tional lapses is reference work: a function marked by
constant change. In an effort to keep track of the needs
of reference staff and to revise library school curricu-
lum appropriately, an informal investigation was
undertaken during summer 1991 to find out what ref-
erence librarians need and want to know in order to do
their jobs well.

Three basic questions were posed to reference librar-
ians in various types of libraries: what skills and
knowledge are important in their work; how did they
develop these competencies; and what is the proper role
of educational programs in developing these abilities?

Soliciting opinion from practicing librarians about
the appropriate education for librarianship is by no
means a new method of gaining insights for developing
library school curricula.* The reflective aspect and con-
versational tone of the inquiry are, however, somewhat
novel for this field that has shown enthusiasm in recent
years for statistically ba: ed survey methodologies. In
this study, the number of interviewees is small, and the
answers from participants are, inversely, lengthy and
often quite personal. In open-ended structured inter-
views, respondents were encouraged to reflect on their
professional experience and impart their thoughts,
opinions and wisdom.

Enthusiasm for polling practitioners about library
education is not unanimous, however. Herbert White,
for example, states flatly that it is of little use to ask
practitioners what they think library schools should
teach, since practitioners do not understand the con-
straints operating in library school prograrns.2 Admit-
tedly, practicing librarians are not in a good position to
decide exactly what skills should be taught in which
course, for how long and in what depth. It is not course
design, however, that is explored in this investigation.3
What was sought here is advice on broad areas of
knowledge and approaches that will serve aspiring ref-
erence librarians in good stead when they enter the
profession.

THE DEBATE

How should librarians be prepared for reference
work? The two best known approaches can be described
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simplistically as “the teaching of sources” (“tools, titles,
books, materials”) versus “the teaching of skills” (“com-
petencies, methods”). As early as the 1920s, according
to Samuel Rothstein,4 the teaching of reference skills
had stabilized into extensive reviews of reference titles,
and students were given lists of sample questions
which were to be answered by using the titles studied.
One of the few innovations in the two generations to fol-
low was the understandable specialization in subject
areas covered as new reference “tools” emerged.

A spirited debate over method developed in 1964
when Wallace Bonk and Thomas Galvin squared off in
an issue of Library Journal, with Bonk supporting the
title-by-title approach and Galvin advocating study of
the “encounter” of patron and reference librarian.®

In fact, other approaches to the teaching of reference
skills exist, though they are less clearly and less fre-
quently articulated. One could be characterized as
teaching “types, not titles.” Another approach com-
bines several approaches, including the study of biblio-
graphic organization and the solving of reference prob-
lems. Innovations in years subsequent to the
Bonk-Galvin debate have included the creation of
“pathﬁnders,”6 the creation of flow charts to represent
the subsequent steps of the reference process and role
playing. Two more recent developments have included
instruction in the use of new information technologies,
and the expansion of practical experience through
internships, observation, analysis of user behavior and
self-directed study.7

More recently, great emphasis has been placed upon
the “communication” aspect of reference work. An
extension of this trend was the proliferation of courses
relating to indirect reference services such as biblio-
graphic instruction, information and retrieval services,
and online searching of bibliographic databases. Other
recent suggestions about appropriate concerns have
included the consideration of ethical issues,8 the rela-
tivism of “correct” answers,9 and internationalism.10
One sees, too, a call for more extensive subject knowl-
edge.11

DESCRIPTION OF THE INQUIRY
This informal inquiry was intended to elicit opinions

from a group of experts, that is, practicing reference
librarians. Encouraged to reflect on their experience,




these experts were guided through a series of questions
that explored the nature of necessary skills and knowl-
edge, the process of acquiring these competencies, and
opinions about educational preparation. This inquiry is
here described in terms of behavioral studies, although
it should be understood that no claims are made for
adherence to a strict scientific methodology.

The sample consisted basically of six librarians
whose major responsibility is reference service. In fact,
the sample expanded to 10 librarians, when other
librarians who had heard about the impending inter-
view decided to participate in the discussion. Of these
10, 8 were female; 2, male. Although interviewees were
not asked to indicate their majority/minority identifica-
tion as to family background, observation and discus-
sion indicated that almost all fell into the traditional
“majority” category.

The settings in which these librarians work included
one large public library, one small public library, a col-
lege library, a university library, a community college
library and a special (medical school/hospital) library.
{School libraries are not represented here since it was
assumed that their unique populations and mandates
would require a parallel but somewhat different
inquiry.)

Alllibrarians interviewed work in the region of Syra-
cuse, New York. The homogeneity of geographical loca-
tions is an interesting detail mainly for the degree of
“control” it represents. Differences among responses
from the subjects presumably reflect other differences
such as type and size of library. The sample is far too
small to support correlations. The degree of geographi-
cal homogeneity could bias the investigation if most
librarians were graduates of a single local library
school, but that was not the case in this sanple. The
sample is representative of this peripatetic profession,
with a variety of library schools and a diverse set of pre-
vious library jobs and locations reported.

As for other elements of the subjects’ profiles, they
are highly disparate. The years since graduation from
library school ranged from 2-21 years and were quite
evenly dispersed throughout the range. The librarians
interviewed spoke anecdotally of a variety of subject
interests and academic backgrounds. Ages varied
widely, with some relatively “new” M.L.S.s seemingly
approaching the traditional age of retirement. (It
should be understood that no attempt was made to
elicit parallel quantitative data on these librarians’
lives and experience; such an inquiry would have
altered the nature and tone of the discussions and very
probably inhibited free exchange of ideas.) In short, the
participants seemed to be a typical set of 10 American
librarians as far as could be ascertained from conversa-
tion. They were chosen at random (by telephone calls to
the heads of reference departments}), and they seemed
— from information delivered in informal conversation
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— nicely to fill the requirement of “randomness” within
a representational structure. With a sample of only 10
voices, one should not, of course, try to make stronger
claims of representation and randomness.

Data were collected in structured interviews over a
six-week period in early summer 1991. Each interview
took approximately one hour to complete. Almost all
data were qualitative in nature. Almost all questions
explored the memories and opinions of those contacted.
It was assumed that the subjects were able to recollect
accurately, synthesize their experience coherently and
express what they meant. These are large assump-
tions, but reasonable in light of the recommendations
of supervisors. These assumptions of articulateness,
honesty and expertise are necessary to this kind of
inquiry where one looks for the wisdom of practitioners
engaged in a largely cerebral activity. While there is no
guarantee that these qualities were present in all
cases, there is no reason to suspect that any of the par-
ticipating librarians lacks these attributes.

The questions posed were few in number in order
that the interviews not extend much beyond the avail-
able time. Most were exploratory in nature and func-
tioned as devices to open conversation upon a variety of
topics. The topics explored were prompted mainly by
the investigator’s need to reassess what to teach in an
introductory reference course and what to encourage
having taught in related parts of the curriculum. Some
reflect issues in the literature, but no attempt was
made to imitate other studies of these issues in order to
get comparable data.

The questions were these:

1. What are your responsibilities as reference librarian?
2. What skills do you need to perform these tasks?
3. Where and how did you learn these skills?

4. What part did library school play in the development
of these skills?

5. What parts of these skills were obtained through
other means? Where should they be learned?

6. Is the M.L.S. is essential for your kind of work?
7. How do you foresee your job changing in five years?

8. Do you have ideas, observations, or concerns about
library education for reference work?

Some of the wording and groupings of questions in
the interviews were presented in slightly different form
from those described here. Changes were dictated by
the informal rules of conversational development.

THE FINDINGS

In order to capture the {lavor of the exploratory con-
versations, the remarks of participants are quoted and
summarized in considerable detail. Thus, the librari-
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ans are zllowed to speak. Differences in opinion are
noted, and even intensity of feelings is occasionally
indicated.

What are the responsibilities of reference librarians?
The major areas of responsibility, in addition to “desk
duty” (that is, the answering of questions at the refer-
ence desk), reported by these reference librarians are
very broad and vary from one librarian to another. Bib-
liographic instruction in the broadest sense emerged as
a major activity in all libraries. except possibly in the
large public library. Verifying citations, it was
observed, is an ever-growing activity, now linked to
ready access to bibliographic databases and requests
for document fulfillment. Supervision of paraprofes-
sional workers was quite common. Beyond that,
respensibilicies include selection of government docu-
ments, maintaining pamphlet files, conducting online
searches, serving as liaison to the financial aid pro-
gram for an academic institution, giving book talks and
adult programming for a public library. These reference
librarians selected materials for 2 wide variety of disci-
plines and fields: medicine, women’s studies, humani-
ties, fine arts, English literature, philosophy, social
work, child and family studies, and other areas and
genres.

What skills do reference librarians consider essential
to meeting these many responsibilities? From the list of
suggestions presented, these reference libranans chose
“knpwledge of local collections™ most frequently as an
essential skill or kind of knowledge. Close behind were
a general knowledge of reference materials, techniques
to define the patrons’ needs and formal bibliographic
instruction techniques. Knowledge of local services
came next, with these other skills mentioned: knowl-
edge of the whole (parent) institution, writing skills,
evaluation techniques for reference materials, person-
ne] skills, knowledge of online sources and the ability to
advise readers on material selection. One librarian
strongly stressed the desirability of “taking charge,”
that is, exercising leadership skills in both the home
inst'tution and in the profession at large.

Two additional topics inspired considerable discus-
sion. The first, because of the length of time devoted to
itin the interview and the degree of passion aroused by
it, is the need for teaching techniques. It was observed
variously that almost all public contact involves some
degree of teaching. and more time is needed to learn
new tools in order to be able to teach them properly.
Some respondents wrapped all reference teaching into
bibliographic instruction, but others insisted that the
topic was much broader than that traditional appella-
tion indicated. This topic came up again in response to
other questions posed.

The second topic leading to extensive discussion was
management skills. Some of the skills menticned above
are a part of the set needed: leadership, personnel
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skills, writing ability and analytical techniques.
Respondents spoke of the need to prepare annual
reports and to gather and analyze pertinent data for
these reports. Some spoke of their surprise and dismay
upon first encountering requests {rom library manage-
ment for reports on their reference activities.

Where and how and when did reference librarians
develop these skills? On the job! This answer was unan-
imous. While a few interviewees referred to significant
jobs prior to their M.L.8. programs as significant, most
thought that it was primarily post-M.L.S. employment
that had given them the practical view they needed.
Library school internships, too, were cited as quite use-
ful in this process of developing reference skills. Whi'
library school acquainted some with reference maten-
als (and advanced literature courses were mentioned
specifically), it did not give them the confidence they
needed to do the job in a professional manner. That
came from cbserving in the work place and from the
actual experience of doing reference work.

How do librarians keep up their skills? Almost all
reported that they read the professional literature
assiduously. Several expressed great enthusiasm for
the workshop format, though one person specified that
the workshop must be very well done to be worth her
while. Formal courses seem to be an impractical solu-
tion for most practicing librarians, with cost cited as
the inhibiting factor. Two people mentioned that they
attend conferences for this purpose and benefit most
from talking to other attendees.

A few novel suggestions turned up. One person
learns about new sources and services from !ist-
servers. Another expressed interest in having staff
members teach others about new tools in the course of
reference staff meetings.

Almost all respondents began their response with
the complaint that thev do not have enougn time to
keep up. New technology, in particular, is making
demands of librarians that they cannot meet due to the
overcommitment of their time.

What should the emplc ver do to help reference librar-
ians improve or update their skills? “Provide more time
for learning,” resporided almost every participant. The
more obvious desire for more financial support for con-
ferences was expressed, though less consistently, and
almost always in connection with the plea for more
time for self-study.

The provision of expert training in new technologies
would be helpful to many. A regular program of such
support would be very useful. One librarian expressed
an interest in exchanges of librarians with other insti-
tutions and in visiting other libraries as an observer.
Released time for such activity is needed. she observed.

Several librarians expressed interest in short ses-
sions (e.g., four-hour courses) on new reference tools
acquired by the librarv. These sessions could be con-
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ducted by reference librarians for the benefit of one
another.

One interviewee complained that she is offered more
continuing education opportunities on the job than she
wants or needs; what is essential to her are concen-
trated programs of very high quality. Toc many pro-
grams, she observed, are abysmal.

There was some discussion in almost every setting
about exchanges between the technical services sec-
tions and the reference departments. Several librari-
ans deplored the separation, but admitced that they did
not know how to bridge the gap. A knowledge of cata-
loging principles and practices was cited frequently as
extremely important, as was communication with cata-
logers about users’ needs and preferences.

What parts of the reference job could be done by per-
sons without the M.L.S.? “Most of it,” replied one public
librarian. “Much of it,” replied some others, with these
qualifications: others can take rn this function if they
have been trained by a professional librarian, or if they
have been clerks under supervision for a period of time.
Several libraries now use students or other paraprofes-
sionals at the reference desk.

People with computer skills could take on some of the
burden of maintaining CD-ROMs and other equipment
in the reference arca. Those with subject training could
do some of the rare historical investigations, or
inquiries into research methods. One conjectured that
someone with teaching skills could be useful in struc-
turing and even teaching formal bibliographic instruc-
tion sessions.

One librarian contended that online searching could
be done by someone with this specific training. Educa-
tion in the structure and the language of the database,
in particular, is appropriate for paraprofessional
searchers, she observed. In contradiction, another
librarian stated flatly that online searching required
the ability to analyze and negotiate the question, and
these are skills that come with the M.L.S. and profes-
sional experience.

There were strong opinions expressed about what
should not be done by those without the M.L.S.: teach-
ing and collection development.

This question gave rise to observations about the
nature of the M.L..S. One librarian stated that he could
not easily define the reference skills held by the profes-
sional librarian, but he could clearly see when someone
attempting reference work lacked these skills. {n part,
these skills increase the efficiency of the reference pro-
cess. In larger part, they enable the reference lirarian
to understand the question accurately and to corsmuni-
cate the answer effectively. Others, not having M.L.S.
training and experience, can easily be taught where to
look up answers; that is the simple part. Another
librarian observed that excellent reference service
requires a service ethos that comes with professional

orientation. A third librarian explained that reference
work is teaching, and that is basically a professional
activity. “All I do is teah!” she stated emphatically.

What role do reference librarians think that their

library school experience played in developing their ref-
erence skills? Particularly eloquent was a public refer-
ence librarian: “Library school taught me how the pro-
fession is organized — the whole system — and how to
use that system to answer questions.”
It made me aware, said another, of all the resources
and how to be organized in approaching them; it taught
me to read directions! Others spoke of getting an
overview of the profession, becoming acquainted with
organizations and leadership, developing a sense of
“openness,” making connections within the profession,
developing a user orientation, gaining practice in using
reference tools, getting a view of the total picture of ref-
erence work and learning that reference work has a
history and a philosophy.

Memorizing titles, commented one librarian, was not
a useful part of her library education. In apparent con-
tradiction, others noted that learning about specific
tools from using them in library school exercises — par-
ticularly for verification of citations and for ready refer-
ence — has served them well.

Somewhat surprising, in light of the skepticism
reported by many writers in this genre,12 the librari-
ans interviewed here generally indicated in their
responses positive attitudes toward their library school
experience.

Houw do reference librarians foresce their jobs chang-
ing over the next five years? Two topics dominated this
discussion: technology and teaching.

New technologies, it was surmised, will involve refer-
ence librarians more deeply in access issues. Communi-
cations devices, added to the now common public access
catalogs and CD-ROM products, will make librarians
responsible for a wide range of new technical and policy
issues. Electronic networking will be commonplac..

These new technologies are expected to cause
changes in the physical layout of the reference section
and, in turn, will cause differences in the way reference
librarians relate to their public. There may be less con-
tact over minor matters of circulation and direction giv-
ing; the effect of this distancing is difficult to antici-
pate. It may not be an altogether good thing to lose
informal and regular contact, particularly in special
library settings where personal relationships are an
assumption of the institution.

When most sources are available on screen, it will be
all the more necessary to make clear to users just what
is represented in the database at hand. New technolo-
gies will require new and better teaching.

Almost all respondents expect that teaching duties
will increase. In the community college setting, it is
expected that there will be an increase in students, due
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to a complex of cost factors and a broadening of diver-
sity. New ethnic, economic and social groups will make
up the client base, and new ways of communicating
must be developed for these users. Another librarian
was more specific in the teaching devices she will be
developing: training manuals, team-teaching sessions

~ with faculty, and using communication media to reach
and teach clients. It will be increasingly necessary,
also, to enable users to learn on their own.

What should libr 1ry schools be teaching to prepare
students for refer nce work? The list is a long one:
teaching techniqu s, new technologies, indexing and
abstracting theory, the historical contexts of libraries
with emphasis upon their role in higher education,
management techniques, research techniques and the
nature of the publishing industry, practical experience
at reference desks, and practice in using library mate-
rials in assignments that students define for them-
selves. Useful for the public library setting would be
the study of techniques for dealing with problem
patrons. The point was made repeatedly that new prob-
lems and issues crop up continually, and one must be
prepared to be able to deal with them rationally and
competently.

As has occurred elsewhere in this account, the topic
of teaching loomed large. These librarians reported
having to make presentations to large groups of profes-
sional nonlibrarial colleagues from the very beginning
of their careers. By and large, they felt ill-prepared for
these assignments. Among the kinds of training
needed, they contended, were public speaking, the
design of “lesson plans,” teaching techniques and eval-
uation methods, the preparation of graphic illustrative
material and adjusting communication modes to suit
new kinds of users.

Suggestions of a fundamental nature centered on the
need to unify public service training with technical ser-
vice preparation. In this vein, training in classification
theory was seen as extraordinarily useful by one librar-
ian. Another comment, with far-reaching implications,
was the observation that librarians are expected by the
prefession to carry out research on in-house problems,
report findings and publish the results of both these
practical projects and more general investigations.
Very few librarians are properly prepared for these
activities, and those who are cannot find the time to
carry out this professional obligation to the degree
required by their employers. “We lack discretionary
time and skills to do research,” complained one librar-
ian. What she implied was needed was not just an
alteration in the library school curriculum, but an
alteration in the structure of reference jobs themselves.

While the desire for more time was the expressed
need, one might interpret these statements as indica-
tions that these librarians need better time-manage-
ment skills, more time-efficient techniques for self-
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study and increased understanding of the managerial
implications of reallocation of time.

CONCLUSIONS

As for the skills and knowledge necessary fcr refer-
ence work, these librarians reinforced some traditional
ideas. They spoke of both the need for acquaintance
with bodies of knowledge (e.g., reference tools and gen-
eral collections, information theory, philosophical
issues, and information agencies and other sources),
and with processes (e.g., comniunicating, teaching,
analyzing, evaluating, planning and managing).

Regarding the second major topic, the development
of these skills, these librarians stressed the importance
of “on the job” learning and the desirability of continu-
ing education. Considerable enthusiasm was expressed
for brief workshops and in-house training sessions.

As for the role of library schools in job preparation,
several of these librarians regarded their library school
experience as valuable for laying the groundwork for
understanding how information is processed and how
the information world is organized. While opinions
about using specific tools was mixed, much enthusiasm
was expressed for simulated and practice reference
experiences.

So far, these conclusions are fairly predictable and
serve to some extent to validate approaches to the
teaching of reference work that are now commonly
found in library schools. In the course of discussing
these time-honored topics, however, some significant
new ideas emerged.

The reference librarians interviewed called repeat-
edly for three sets of skills that were in almost all cases
not available to them as part of their formal training.
Needed urgently for modern reference work are skills
in teaching, learning and analyzing. Regarding analyt-
ical skills, participants cited the need for specific
knowledge of evaluation, measurement and quantifica-
tion in general. In fact, in relation to each of these
newly required skills, librarians called for detailed
instruction in techniques borrowed from fields allied to
librarianship, such as education, philosophy (episte-
mology), computer science (for electronic information
media) and mathematics (especially statistics).

Behind the call for new skills in teaching, learning
and analyzing, one can perceive the theme of constant
change. These skills are particularly necessary ror ref-
erence librarians who are now facing the ongoin ; devel-
opment of new reference sources which they mustlearn
themselves, the rapid changes in knowledge bases
which they must teach to users, and the phenomenon of
change itself which they must be able to describe, mea-
sure and evaluate in order to make the decisions that
support their basic mission w~hich is to answer the
questions of their clientele.
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THE WHITE HOUSE CONFERENCE
ON LIBRARY AND INFORMATION SERVICES
TASK FORCE (WHCLIST): A PERSONAL VIEW

By Helen F. Flowers

The White House Conference on Library and Informa-
tion Services Task Force (WHCLIST) is a national
organization that supports libraries of all kinds. It
came into being as a result of a resolution adopted at
the first White House Conference on Library and Infor-
mation Services in 1979. From the start, New York
played a major role in the development of WHCLIST.
The Task Force benefitted from the leadership of New
York representatives Laura Chodos and Lucille
Thomas. Regent Chodos was chair of WHC'LIST from
1982-84; from 1982-86, GladysArn Wells and State
Librarian Joseph F. Shubert collected information from
each of the states and territories to track the results of
the Conference annually.

The current WHCLIST membership numbers more
than 700 and is made up of 2 representatives — 1 lay
and 1 professional — from each state and territory; the
heads of state and territorial library agencies; and indi-
vidual, corporate and organization members. Member-
ship is open to all; annual dues for individuals are
$10.00. Members receive the WHCLIST newsletter and
may attend annual conferences.

I had read about WHCLIST in the library press, but
did not have much knowledge about the organization
until 1986, when, as First Vice President of the New
York Library Association (NYLA), I heard Daniel Casey
of Syracuse, a member of the National Commission on
Libraries and Information Science (NCLIS) and a
member of NYLA Council, report on how plans were
developing for the Second White House Conference.
During my NYLA presidency, Mr. Casey and [ talked
about how NYLA could be involved in a Governor’s
Conference on Library and Information Services in
New York, and the id2a grew that a NYLA committee
should be created and charged with working to bring
about a New York Governor’s Conference. NYLA Coun-
cil approved the formation of the committee in late
1987, and I served as the chair.

LEARNING FROM WHCLIST

Mr. Casey had suggested that the WHCLIST annual
conference, meeting in Minneapolis in 1988, might pro-
vide useful information for the committee, so I joined
WHCLIST and in August went to Minneapolis, along
with several other New Yorkers, including Roberta
Cade, who represents the State Librarian in
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WHCLIST. Since then I have attended WHCLIST con-
ferences in Portland, Oregon, and in Nashville, and
have learned much. The focus of these three confer-
ences was on state, regional and national preparation
for the 1991 White House Conference (WHC).

There were conference sessions on funding state con-
ferences, ways to select WHC delegates, techniques to
use in training delegates so they would arrive at the
WHC knowledgeable in the working of such a confer-
ence, how to involve people at the local level in the con-
ference process, how to prepare resolutions and many
other topics.

WHCLIST conferences are not all work. Meal times
provide opportunities to visit with other delegates, and
a social evening is usually part of the schedule. The
evening activity was a dinner on ariver} vat at the Ten-
nessee meeting, and, in Oregon, a meal under the stars
at a winery.

At every WHCLIST confereiice members share infor-
mation about activities in their states, report on their
successes and seek ways to deal with problems. Confer-
ence participants meet in regional groups where they
discuss common concerns. The northeast regional
group sponsored a regional meeting of WHC delegates
to provide preparation for activities in Washington.
This regional meeting took place in April 1991, in Ply-
mouth, Massachusetts, where several hundred WHC
delegates came together.

At ALA Annual Conference and at Mid-Winter,
WHCLIST schedules sessions where there are informal
reports on state activities as well as information on
what is happening in WHCLIST.

THE FOCUS SHIFTS

With the second White House Conference behind us,
the focus will now shift from preparation for that con-
ference to monitoring the iraplementation of WHC rec-
ommendations. There will be increased emphasis on
communicating with legislators and on how to most
effectively advocate improved library services.

WHCLIST is committed to ensuring the best possible
library service to all people. WHCLIST members have
testified at local and national hearings in support of
library legislation, and they have heiped found local
and statewide library groups.

WHCLIST takes an active role in:
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* Promoting literacy, books and reading

¢ Helping to provide access to library and information
services for all Americans

* Promoting the potential of techuology for efficient and
cost-effective delivery of library services

¢ Advocating increased library funding locally,
statewide and nationally

¢ Providing leadership for library issues
* Planning for future library and information issues

¢ Honoring outstanding legislators, library advocates
and publications with WHCLIST awards

¢ Publishing newsletters

As WHCLIST moves forward, Roberta Cade, John
O’Rourke and I welcome the involvement of other New
Yorkers. We invite you to become a participant in tte
White House Conference process by sending your check
for $10.00, payable to WHCLIST, tc Charles E. Beard,
Vice-Chair, 105 Briarwood Drive, Carrollton, GA
30117.
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Helen F. Flowers is Librarian-Media Spe-
cialist at the Bay Shore Higl. School. She is a former
president of the New York Lit, ury Association and has
served as a member of the Regents Advisory Council on
Libraries. In July 1991, the New York delegation to the
White House Conference elected Dr. Flowers as profes-
sional delegate and John R. O'Rourke of Fulton as lay
delegate to WHCLIST.
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COMING IN 7Ze Loodfermecade

The next issue of The Bookmark will examine library roles in literacy. The issue will be titled “Beyond Decoding:
Literacy, Libraries and the Year 2002.”

RECENT ISSUES
Fall 1991 School Library Media Program Con- Fall 1989 Library and Information Science
nections for Learning Education for an Information Soci-

ety
Summer 1989 Perspectives 1989

Summer 1991 Perspectives 1991

Spring 1991 Family History Resources
Spring 1989 Uncovering Information: Subject

Winter 1991 Clarifying and Defining Library Access to Information

Services
Fall 1990 Imagination and the Magic of Winter 1989 Libraries in thg Tradition of Free-
. . dom of Expression
Libraries
Summer 1990 Law Library € rvice in the 1990 T 21 1988 Eigi‘;‘flfusmess in an Information

Spring 1990 Conference Briefs

Winter 1990 New York Library Association Cen-
tennial

Summer 1988 Outreach Services
Spring 1988 Youth Services
Winter 1988 Libraries and Technology
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s READING IS A RIGHT!

The First Amendment to the Constitution states that, “Congress shall make no law...abridging the freedom of
speech or of the press....” With this in mind, The Children’s Book Council commissioned Felicia Bond, award-win-
r.ing illustrator of If You Give a Mouse a Cookie. to create a poster urging young children to celebrate their freedoin
toread.

The 17” x 22” full-color poster shows Bord’s charming mouse shouting his right to read to a cheering crowd of
hook-toting fellow mice. Perfect for display in libraries, schools and early childhood education centers, READING
IS A RIGHT! can be featured during Banned Books Week celebrations September 26-October 3, 1992, and is an
effective reminder any time of the year of the importance of the First Amendment.

READING IS A RIGHT! is available for $4.95 prepaid. To order, send a check or money order, payable to The
Children’s Book Council Order Center, 350 Scotland Road, Orange, NJ 07050. Schools, libraries and other institu-
tions may be billed for orders over $25.00 when accompanied by purchase order ar official letterhead.

For further information about READING IS A RIGHT! and other reading encouragement materials including
Book Week 1992, send a business-size (#10), stamped (1 oz., first class), self-addressed envelope and a request for
“Fall 1992 Materials Brochure” to The Children’s Book Ceuncil, 568 Broadway, Suite 404, New York, NY 10012.

The Children’s Book Council is a nonprofit association of 66 children’s and young aduit trade book publishers.
It is also the official sponsor of National Children's Book Week. Proceeds from the sale of materials support the
Council’s projects that promote literacy and encourage thrt-flding and enjoyment of books among young people.
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The Great New York ReadAloud
Celebrates Reading and Libraries

7000 Stars Shine
| in 1992
The Great New York ReadAloud
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The annual celebration is part of the
national Great American ReadAloud,
the country’s largest literacy event. It is
held during April as part of National
Library Week.

In 1991, New York called its second
ReadAloud the Night of 7,000 Stars —
for the State’s 7,000 libraries. About
2,000 school, public, academic and spe-
cial libraries invited celebrities and
other guests to read aloud from their
favorite books. Readers told how read-
ing and libraries helped them succeed.

The audiences, estimated at 400,000
statewide, called the program “magi-
cal,” “thought-provoking,” “entertain-
ing” and “inspiring.”

Sponsors

Imagination Celebration

New York Congress of Parents and
Teachers

New York Library Association

New York State Association of Library
Boards

New York State Education Depart-
ment

New York State Library

New York State Reading Association

The State Literacy Council
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The New York State Library is a primary repository for publications pertaining to the history and development of
New York State and would appreciate notification from librarians. authors and historical societies of publicaticns
available by purchase or gift. Correspondence should be directed to: Humanities Reference Service, New York
State Library. Cultural Education Center. Albany. NY 12230.

All articles in The Bookmark are published on the authority of the authors. They do not necessarily reflect
the opinion of the editor or the policy of The S.ate Education Department.

Reproduction of articles from The Bookmark for educational use. with appropriate attribution of source. is
permitted, except that permission to reproduce copyrighted articles must be obtained from the copyright holder
identified on the first page of the article.
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